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ye
ar

s,
 is

 a
ttr

ib
ut

ab
le

 to
 im

pr
ov

ed
 p

er
fo

rm
an

ce
 in

 th
e 

Lo
s 

A
ng

el
es

 M
et

ro
 a

nd
 O

th
er

 S
ou

th
er

n 
C

al
ifo

rn
ia

 r
eg

io
ns

. H
ow

ev
er

, e
ve

n 
w

ith
 th

is
 im

pr
ov

em
en

t, 
th

e 
av

er
ag

e 
el

ap
se

d 
tim

e 
fo

r 
th

e 
Lo

s 
A

ng
el

es
 M

et
ro

 r
eg

io
n 

du
rin

g 
th

e 
pa

st
 

tw
o 

(2
) 

ye
ar

s 
la

gg
ed

 p
er

fo
rm

an
ce

 o
f t

he
 o

th
er

 tw
o 

re
gi

on
s.

 F
or

 th
e 

N
or

th
er

n 
C

al
ifo

rn
ia

 r
eg

io
n,

 th
e 

el
ap

se
d 

tim
es

 fr
om

 fi
lin

g 
to

 
st

ip
ul

at
io

n 
re

ce
iv

ed
 g

en
er

al
ly

 a
ve

ra
ge

d 
ab

ou
t t

en
 (

10
) 

m
on

th
s 

th
ro

ug
ho

ut
 th

e 
pa

st
 s

ix
 (

6)
 y

ea
rs

. 

Im
pa

ct
 o

n 
D

is
ci

pl
in

ar
y 

O
ut

co
m

es
 

D
ur

in
g 

th
e 

4-
ye

ar
 p

er
io

d 
fr

om
 2

00
3/

04
 th

ro
ug

h 
20

06
/0

7,
 3

12
 d

is
ci

pl
in

ar
y 

ac
tio

ns
 w

er
e 

ta
ke

n 
pe

r 
ye

ar
. D

ur
in

g 
th

e 
ne

xt
 tw

o 
ye

ar
s 

(2
00

7/
08

 a
nd

 2
00

8/
09

),
 2

92
 d

is
ci

pl
in

ar
y 

ac
tio

ns
 w

er
e 

ta
ke

n 
pe

r 
ye

ar
. T

he
 d

ec
re

as
e 

in
 n

um
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 is
 g

re
at

er
 if

 O
ut

-
of

-S
ta

te
 c

as
es

, w
hi

ch
 a

re
 r

ar
el

y 
ha

nd
le

d 
by

 th
e 

D
is

tr
ic

t o
ffi

ce
s,

 a
re

 e
xc

lu
de

d.
 D

ur
in

g 
th

e 
pa

st
 tw

o 
(2

) 
ye

ar
s,

 th
er

e 
w

er
e 

si
gn

ifi
ca

nt
 

va
ria

tio
ns

 in
 d

is
ci

pl
in

ar
y 

ou
tc

om
es

 a
m

on
g 

th
e 

di
ffe

re
nt

 g
eo

gr
ap

hi
c 

re
gi

on
s 

of
 th

e 
S

ta
te

. I
n 

th
e 

N
or

th
er

n 
C

al
ifo

rn
ia

 r
eg

io
n,

 th
e 

to
ta

l 
nu

m
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 d
ec

re
as

ed
 b

y 
ab

ou
t 9

 p
er

ce
nt

, b
ut

 th
e 

pr
op

or
tio

n 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 in
vo

lv
in

g 
lic

en
se

 r
ev

oc
at

io
n,

 



B
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N
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M
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F
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A

N
K
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M

A
N

A
G

E
M

E
N

T
 

C
O

N
S

U
LT

A
N

T
S

 
P

A
G

E
 5

 O
F

 8
 

su
rr

en
de

r,
 s

us
pe

ns
io

n,
 o

r 
pr

ob
at

io
n 

in
cr

ea
se

d 
m

ar
gi

na
lly

 (
fr

om
 7

2 
to

 7
4 

pe
rc

en
t)

. I
n 

th
e 

O
th

er
 S

ou
th

er
n 

C
al

ifo
rn

ia
 r

eg
io

n,
 th

e 
nu

m
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 in
cr

ea
se

d 
by

 a
bo

ut
 1

0 
pe

rc
en

t, 
du

e 
to

 a
 s

ig
ni

fic
an

t i
nc

re
as

e 
in

 th
e 

nu
m

be
r 

of
 p

ub
lic

 r
ep

rim
an

ds
 -

 th
er

e 
w

as
 n

o 
ch

an
ge

 in
 th

e 
nu

m
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 in
vo

lv
in

g 
lic

en
se

 r
ev

oc
at

io
n,

 s
ur

re
nd

er
, s

us
pe

ns
io

n,
 o

r 
pr

ob
at

io
n.

 A
s 

a 
re

su
lt,

 fo
r 

th
e 

O
th

er
 

S
ou

th
er

n 
C

al
ifo

rn
ia

 r
eg

io
n,

 th
e 

pr
op

or
tio

n 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 in
vo

lv
in

g 
lic

en
se

 r
ev

oc
at

io
n,

 s
ur

re
nd

er
, s

us
pe

ns
io

n,
 o

r 
pr

ob
at

io
n 

de
cr

ea
se

d 
(f

ro
m

 7
5 

pe
rc

en
t t

o 
66

 p
er

ce
nt

).
 In

 th
e 

Lo
s 

A
ng

el
es

 M
et

ro
 r

eg
io

n,
 th

e 
to

ta
l n

um
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 d
ec

re
as

ed
 b

y 
13

 
pe

rc
en

t a
nd

 th
e 

nu
m

be
r 

of
 d

is
ci

pl
in

ar
y 

ac
tio

ns
 in

vo
lv

in
g 

lic
en

se
 r

ev
oc

at
io

n,
 s

ur
re

nd
er

, s
us

pe
ns

io
n,

 o
r 

pr
ob

at
io

n 
de

cr
ea

se
d 

by
 2

0 
pe

rc
en

t. 
A

s 
a 

re
su

lt,
 in

 th
e 

Lo
s 

A
ng

el
es

 M
et

ro
 r

eg
io

n,
 th

e 
pr

op
or

tio
n 

of
 d

is
ci

pl
in

ar
y 

ac
tio

ns
 in

vo
lv

in
g 

lic
en

se
 r

ev
oc

at
io

n,
 s

ur
re

nd
er

, 
su

sp
en

si
on

, o
r 

pr
ob

at
io

n 
de

cr
ea

se
d 

fr
om

 7
4 

pe
rc

en
t t

o 
67

 p
er

ce
nt

. T
he

 c
ha

ng
es

 in
 th

e 
nu

m
be

r 
an

d 
co

m
po

si
tio

n 
of

 L
os

 A
ng

el
es

 M
et

ro
 

re
gi

on
 d

is
ci

pl
in

ar
y 

ac
tio

ns
 w

er
e 

th
e 

la
rg

es
t c

on
tr

ib
ut

or
s 

to
 th

e 
de

cr
ea

se
s 

th
at

 r
ec

en
tly

 o
cc

ur
re

d 
in

 (
1)

 th
e 

ov
er

al
l n

um
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 ta
ke

n,
 a

nd
 (

2)
 th

e 
nu

m
be

r 
of

 d
is

ci
pl

in
ar

y 
ac

tio
ns

 ta
ke

n 
in

vo
lv

in
g 

lic
en

se
 r

ev
oc

at
io

n,
 s

ur
re

nd
er

, s
us

pe
ns

io
n,

 o
r 

pr
ob

at
io

n.
 

Im
pa

ct
s 

on
 O

ve
ra

ll 
E

nf
or

ce
m

en
t P

ro
ce

ss
 P

er
fo

rm
an

ce
 

S
in

ce
 im

pl
em

en
ta

tio
n 

of
 V

E
 th

er
e 

ha
s 

be
en

 a
 m

ar
ke

d 
de

te
rio

ra
tio

n 
in

 s
ev

er
al

 o
ve

ra
ll 

in
di

ca
to

rs
 o

f e
nf

or
ce

m
en

t p
ro

ce
ss

 
pe

rf
or

m
an

ce
. F

or
 e

xa
m

pl
e,

 s
ig

ni
fic

an
tly

 fe
w

er
, r

at
he

r 
th

an
 m

or
e,

 in
te

rim
 s

us
pe

ns
io

n 
ac

tio
ns

 a
re

 ta
ke

n.
 A

ls
o,

 it
 w

as
 e

xp
ec

te
d 

th
at

, w
ith

 
H

O
E

S
 A

tto
rn

ey
s 

m
or

e 
in

vo
lv

ed
 w

ith
 in

ve
st

ig
at

io
ns

, t
he

 e
la

ps
ed

 ti
m

e 
fr

om
 r

ef
er

ra
l o

f a
 c

as
e 

fo
r 

in
ve

st
ig

at
io

n 
to

 fi
lin

g 
of

 th
e 

ac
cu

sa
tio

n 
w

ou
ld

 d
ec

re
as

e.
 In

 fa
ct

, t
he

 a
ve

ra
ge

 e
la

ps
ed

 ti
m

e 
fr

om
 r

ef
er

ra
l f

or
 in

ve
st

ig
at

io
n 

to
 a

cc
us

at
io

n 
fil

ed
 h

as
 in

cr
ea

se
d 

by
 tw

o 
(2

) 
m

on
th

s 
du

rin
g 

th
e 

pa
st

 s
ev

er
al

 y
ea

rs
. T

he
 a

ve
ra

ge
 e

la
ps

ed
 ti

m
es

 fr
om

 r
ef

er
ra

l f
or

 in
ve

st
ig

at
io

n 
to

 a
cc

us
at

io
n 

fil
ed

 in
cr

ea
se

d 
in

 a
ll 

th
re

e 
(3

) 
ge

og
ra

ph
ic

 r
eg

io
ns

. H
ow

ev
er

, t
he

re
 w

er
e 

si
gn

ifi
ca

nt
 p

er
fo

rm
an

ce
 v

ar
ia

nc
es

 a
m

on
g 

th
e 

re
gi

on
s.

 T
he

 N
or

th
er

n 
C

al
ifo

rn
ia

 a
nd

 O
th

er
 

S
ou

th
er

n 
C

al
ifo

rn
ia

 r
eg

io
ns

 h
ad

 m
uc

h 
sh

or
te

r 
av

er
ag

e 
el

ap
se

d 
tim

es
 th

an
 th

e 
Lo

s 
A

ng
el

es
 M

et
ro

 r
eg

io
n 

(1
7 

to
 1

9 
m

on
th

s 
fo

r 
th

e 
N

or
th

er
n 

C
al

ifo
rn

ia
 a

nd
 O

th
er

 S
ou

th
er

n 
C

al
ifo

rn
ia

 r
eg

io
ns

 c
om

pa
re

d 
to

 2
2 

to
 2

3 
m

on
th

s 
fo

r 
th

e 
Lo

s 
A

ng
el

es
 M

et
ro

 r
eg

io
n,

 a
 d

iff
er

en
ce

 
of

 5
 to

 6
 m

on
th

s)
. F

ro
m

 th
is

 d
at

a 
it 

is
 a

bu
nd

an
tly

 c
le

ar
 th

at
 th

e 
m

uc
h 

hi
gh

er
 le

ve
l o

f i
nv

ol
ve

m
en

t o
f A

tto
rn

ey
s 

in
 L

os
 A

ng
el

es
 M

et
ro

 
re

gi
on

 in
ve

st
ig

at
io

ns
 h

as
 n

ot
 p

ro
vi

de
d 

an
y 

di
ffe

re
nt

ia
l b

en
ef

it 
in

 te
rm

s 
of

 r
ed

uc
in

g 
av

er
ag

e 
el

ap
se

d 
tim

es
 fr

om
 r

ef
er

ra
l o

f a
 c

as
e 

fo
r 

in
ve

st
ig

at
io

n 
to

 fi
lin

g 
of

 th
e 

ac
cu

sa
tio

n,
 w

hi
ch

 p
ro

vi
de

s 
no

tic
e 

to
 th

e 
pu

bl
ic

 o
f a

lle
ge

d 
ne

gl
ig

en
ce

 o
r 

m
is

co
nd

uc
t b

y 
a 

lic
en

se
e.

 

Im
pl

em
en

ta
tio

n 
of

 V
E

 w
as

 a
ls

o 
ex

pe
ct

ed
 to

 r
ed

uc
e 

av
er

ag
e 

el
ap

se
d 

tim
es

 fr
om

 r
ef

er
ra

l o
f c

as
es

 fo
r 

in
ve

st
ig

at
io

n 
to

 s
tip

ul
at

io
n 

re
ce

iv
ed

 w
hi

ch
, f

or
 m

os
t c

as
es

, e
ffe

ct
iv

el
y 

re
pr

es
en

ts
 c

om
pl

et
io

n 
of

 th
e 

pr
os

ec
ut

io
n 

ph
as

e 
of

 th
e 

en
fo

rc
em

en
t p

ro
ce

ss
. I

t w
as

 
an

tic
ip

at
ed

, f
or

 e
xa

m
pl

e,
 th

at
 in

 a
dd

iti
on

 to
 r

ed
uc

in
g 

th
e 

av
er

ag
e 

el
ap

se
d 

tim
e 

to
 c

om
pl

et
e 

in
ve

st
ig

at
io

ns
 a

nd
 th

e 
av

er
ag

e 
el

ap
se

d 
tim

e 
to

 fi
le

 a
cc

us
at

io
ns

, t
ha

t i
m

pl
em

en
ta

tio
n 

of
 V

E
 m

ig
ht

 (
1)

 m
ar

gi
na

lly
 in

cr
ea

se
 th

e 
pr

op
or

tio
n 

of
 c

as
es

 th
at

 s
et

tle
 w

ith
ou

t a
 h

ea
rin

g,
 a

nd
 

(2
) 

re
du

ce
 th

e 
av

er
ag

e 
el

ap
se

d 
tim

e 
to

 n
eg

ot
ia

te
 a

 s
et

tle
m

en
t a

nd
 p

re
pa

re
 th

e 
st

ip
ul

at
io

n.
 

W
ith

 r
es

pe
ct

 to
 in

cr
ea

si
ng

 th
e 

pr
op

or
tio

n 
of

 c
as

es
 th

at
 s

et
tle

 r
at

he
r 

th
an

 p
ro

ce
ed

 to
 h

ea
rin

g,
 a

bo
ut

 8
0 

to
 8

5 
pe

rc
en

t o
f c

as
es

 
us

ua
lly

 s
et

tle
 w

ith
ou

t a
 h

ea
rin

g.
 T

hu
s,

 it
 w

as
 c

on
si

de
re

d 
un

lik
el

y 
th

at
 im

pl
em

en
ta

tio
n 

of
 V

E
 w

ou
ld

 s
ig

ni
fic

an
tly

 in
cr

ea
se

 th
e 

pr
op

or
tio

n 
of

 c
as

es
 th

at
 s

et
tle

 w
ith

ou
t a

 h
ea

rin
g.

 O
n 

an
 a

nn
ua

l b
as

is
 fo

r 
th

e 
pa

st
 s

ix
 (

6)
 y

ea
rs

, t
he

 p
ro

po
rt

io
n 

of
 c

as
es

 th
at

 d
id

 n
ot

 s
et

tle
, a

nd
 

pr
oc

ee
de

d 
to

 h
ea

rin
g,

 fl
uc

tu
at

ed
 b

et
w

ee
n 

15
 a

nd
 2

0 
pe

rc
en

t. 
T

he
re

 is
 n

o 
ev

id
en

ce
 th

at
 im

pl
em

en
ta

tio
n 

of
 V

E
 h

ad
 a

ny
 s

ig
ni

fic
an

t 
be

ne
fic

ia
l i

m
pa

ct
 in

 te
rm

s 
of

 in
cr

ea
si

ng
 th

e 
pr

op
or

tio
n 

of
 c

as
es

 th
at

 s
et

tle
 w

ith
ou

t a
 h

ea
rin

g.
 W

ith
 r

es
pe

ct
 to

 r
ed

uc
in

g 
th

e 
av

er
ag

e 
el

ap
se

d 
tim

e 
fr

om
 r

ef
er

ra
l f

or
 in

ve
st

ig
at

io
n 

to
 s

tip
ul

at
io

n 
re

ce
iv

ed
, f

or
 c

as
es

 w
ith

 D
is

tr
ic

t o
ffi

ce
 Id

en
tif

ie
rs

 th
e 

av
er

ag
e 

el
ap

se
d 

tim
es

 
ch

an
ge

d 
ve

ry
 li

ttl
e 

in
 r

ec
en

t y
ea

rs
 a

nd
, f

or
 a

ll 
re

gi
on

s,
 th

is
 p

er
fo

rm
an

ce
 m

ea
su

re
 w

as
 o

nl
y 

m
ar

gi
na

lly
 lo

w
er

 d
ur

in
g 

th
e 

pa
st

 th
re

e 
(3

) 
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F
 8

C
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S

 

ye
ar

s 
th

an
 d

ur
in

g 
th

e 
pr

ec
ed

in
g 

th
re

e 
(3

) 
ye

ar
s.

 H
ow

ev
er

, a
s 

ag
ed

 c
as

es
 m

ig
ra

te
 fr

om
 th

e 
In

ve
st

ig
at

io
n 

S
ta

ge
 to

 th
e 

P
ro

se
cu

tio
n 

S
ta

ge
 

du
rin

g 
20

09
/1

0 
an

d 
su

bs
eq

ue
nt

 y
ea

rs
, i

t i
s 

lik
el

y 
th

at
 th

e 
av

er
ag

e 
el

ap
se

d 
tim

e 
fr

om
 r

ef
er

ra
l f

or
 in

ve
st

ig
at

io
n 

to
 s

tip
ul

at
io

n 
re

ce
iv

ed
 

w
ill

 in
cr

ea
se

 

F
in

al
ly

, w
ith

 r
es

pe
ct

 to
 th

is
 k

ey
 p

er
fo

rm
an

ce
 m

et
ric

, t
he

re
 a

re
 s

ig
ni

fic
an

t p
er

fo
rm

an
ce

 v
ar

ia
tio

ns
 a

m
on

g 
th

e 
re

gi
on

s.
 F

or
 e

xa
m

pl
e,

 
th

e 
Lo

s 
A

ng
el

es
 M

et
ro

 r
eg

io
n 

co
ns

is
te

nt
ly

 h
ad

 s
ig

ni
fic

an
tly

 h
ig

he
r 

av
er

ag
e 

el
ap

se
d 

tim
es

 fr
om

 r
ef

er
ra

l f
or

 in
ve

st
ig

at
io

n 
to

 s
tip

ul
at

io
n 

re
ce

iv
ed

 th
an

 th
e 

ot
he

r 
re

gi
on

s.
 D

ur
in

g 
th

e 
pa

st
 tw

o 
(2

) 
ye

ar
s 

th
e 

av
er

ag
e 

el
ap

se
d 

tim
e 

fo
r 

th
e 

Lo
s 

A
ng

el
es

 M
et

ro
 r

eg
io

n 
w

as
 a

bo
ut

 
se

ve
n 

(7
) 

m
on

th
s 

lo
ng

er
 th

an
 th

e 
av

er
ag

e 
el

ap
se

d 
tim

e 
fo

r 
th

e 
N

or
th

er
n 

C
al

ifo
rn

ia
 r

eg
io

n,
 a

nd
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EDMUND G. BROWN JR. State of California 
Attorney General DEPARTMENT OF JUSTICE 

300 S. SPRING STREET 
LOS ANGEL 

Public: (213) 897-2000 
Telephone: (213) 897-6924 

Facsimile: (213) 897-9395 
E-Mail: carlos.ramirez(@doj.ca.gov 

October 12, 2010 

Board Members 
Medical Board of California 
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815 

RE: Initial Response of the Health Quality Enforcement Section (HQE) 
to the Medical Board Program Evaluation Conducted By Ben Frank 
and HQE's Comprehensive Report to the Medical Board Regarding 
Physician Discipline under the Vertical Enforcement Program 

Dear Board Members: 

Thank you for the opportunity to review the original Program Evaluation dated July 6, 2010, 
the draft Summary Report dated July 21, 2010, and the latest Summary Report dated August 2, 
2010, prepared by Ben Frank, which document his findings, conclusions and recommendations 
following his review of the Medical Board's programs.' 

As you know, the Medical Board originally authorized its Executive Director "to undertake 
a comprehensive, independent evaluation of the Medical Board." In this regard, the stated purpose 
of the evaluation was "to conduct an independent and unbiased review of the Medical Board's 
organizational structure and core programs to identify strengths and weaknesses of current 
operations and develop recommendations for improvements." That would soon change. Shortly 
after commencement of the evaluation, "it was jointly determined, in consultation with Medical 
Board management, that the primary focus of [ the] assessment [would] be on (1) identifying and 

The original Program Evaluation dated July 6, 2010, will be referred to herein as "Frank Report I" followed by the 
page number. The draft Summary Report dated July 21, 2010, will be referred to herein as "Frank Report II" followed 
by the page number. Finally, the latest Summary Report dated August 2, 2010, will be referred to herein as "Frank 
Report III," followed by the page number. When referred to generally, all three reports will be referred to herein 
collectively as simply the "Frank Report." 

2 Frank Report I, at p. I-1; Frank Report II, at p. I-1; and Frank Report III, at p. I-1. 

Frank Report I, at p. I-2; Frank Report II, at p. 1-2; and Frank Report III, at p. 1-2. 
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assessing the impacts of the VE Pilot Project[*] on the Enforcement Program, (2) identifying and 
assessing the benefits provided from the increased expenditures for VE-related legal services, (3) 
identifying and assessing other factors contributing to deteriorating Enforcement Program 
performance, and (4) developing an Enforcement Program Improvement Plan." 

As a result of this joint determination, the primary focus of Mr. Frank's evaluation shifted 
away from the Medical Board's organizational structure and programs as specified in the original 
Request for Offers and, instead, centered on the Office of the Attorney General and, more 
specifically, on the Health Quality Enforcement Section (HQE). The joint determination of 
Mr. Frank and Medical Board management to conduct an evaluation of HQE, and its activities 
spanning over several years, was made without the knowledge, input or involvement of the Office 
of the Attorney General or HQE. Thereafter, Mr. Frank's evaluation of HQE was based on 
extremely limited information from HQE itself and, regrettably, the comprehensive, reliable 
statistical data provided by HQE to Mr. Frank at his request was virtually ignored. Additionally, 
notwithstanding representations that he would consult with me, as HQE's Senior Assistant Attorney 
General, at the conclusion of his evaluation, Mr. Frank did not do so. In short, the evaluation of 
HQE conducted by Mr. Frank was completed with little input from HQE, and reached the 
conclusion that the Medical Board's Enforcement Program is deteriorating largely for reasons 
attributed to HQE, with little or no assessment of the long-standing and unresolved problems within 
the Medical Board's Enforcement Program itself that continue to affect investigator performance 
and investigation completion timelines. 

The purpose of this response by HQE to the Frank Report is threefold. First, this response 
will identify and address some of the flaws in the Frank Report, demonstrating how some of its key 
findings, conclusions and recommendations are incorrect as a matter of fact, law or both. Had HQE 
been permitted to fully participate in the evaluation of its own activities, it is anticipated that these 
flaws could have been eliminated from the Frank Report before it was submitted to the Medical 
Board. Second, this response will present HQE's comprehensive report to the Medical Board, 
entitled "Physician Discipline under the Vertical Enforcement Program," based on the statistical 
data contained on the ProLaw database maintained by the Office of the Attorney General. As this 
report will demonstrate, while further improvement should definitely be pursued, the VE program 
has improved, and continues to improve, public protection of patients receiving medical services in 
California while, at the same time, protecting physicians from unwarranted or needlessly protracted 
investigations and prosecutions. Finally, this response will report on significant steps that HQE has 
already taken in its continuing efforts to further improve its own performance, and also present 

"VE" refers to the "vertical enforcement and prosecution model" mandated by the Legislature in Government Code 
section 12529.6 which defines the manner in which allegations of unprofessional conduct by physicians and surgeons 
are to be investigated and, if warranted by the evidence, prosecuted by the Health Quality Enforcement Section. At this 
point, the VE program is not a "pilot program," having been repeatedly extended by the Legislature, nor is it referred to 
as such in Government Code section 12529.6. 

Frank Report I, at p. 1-3; italics original; footnote added; Frank Report II, at p. I-2; and Frank Report III, at p. I-2. 

" It should be noted that the Frank Report comes virtually on the heels of the Medical Board's Report to the Governor 
and the Legislature dated June 2009 (which was actually submitted later in 2009), wherein the Medical Board was 
statutorily required to "report and make recommendations . . . on the vertical enforcement and prosecution model 

created under Section 12529.6." (Gov. Code, $ 12529.7.) 
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HQE's recommendations on important ways that the VE program can be further improved to 
address some of the long-standing, systemic problems within the Medical Board's Enforcement 
Program. 

Table of Contents 

I. Flaws in the Frank Report; 
II. Physician Discipline under the Vertical Enforcement Program; and 
III. Important Steps HQE Has Taken to Improve its Own Performance, and 

HQE's Recommendations on How the Medical Board's Enforcement Program 
Can Be Further Improved. 

I. Flaws in the Frank Report 

1. The Statistical Basis of the Frank Report is Unreliable 

The Frank Report relies almost entirely on information obtained from the Medical Board's 
Case Tracking System ("CAS"), which is a management information system shared by other 
agencies in the Department of Consumer Affairs. However, information regarding Medical 
Board investigations and prosecutions contained in the CAS system has long been criticized 
and continues, at times, to be unreliable. For example, almost six years ago, in November 
2004, the Medical Board's Enforcement Monitor' noted that the CAS system "suffers from 
numerous inadequacyes and problems impeding MBC's licensing and enforcement 
programs, and undermining its public disclosure program." Later, in her Final Report in 
November 2005, the Enforcement Monitor specifically recommended that the Medical 
Board and HQE upgrade their information management systems, noting that "MBC is 
studying [management information systems] improvements with [the Department of 
Consumer Affairs]; ProLaw is now in use at HQE . . ." While HQE has fully implemented 
its ProLaw case management system, over the last six years the Medical Board continues to 
utilize the CAS system. 

Indeed, the Frank Report itself specifically notes some of the significant problems that 
demonstrate the unreliability of information maintained by the Medical Board in the CAS 
system. For example, "it appears that some updates to CAS are not always consistently 
posted by District Office staff for various interim investigation activities, including activities 
involving: Medical records requests[,] Complainant and Subject interviews[,] [and] Medical 

Business and Professions Code section 2220.1 provided for the appointment of a "Medical Board Enforcement 
Program Monitor" to monitor and evaluate "the disciplinary system and procedures of the board, making as his or her 
highest priority the reform and reengineering of the board's enforcement program and operations and the improvement 
of the overall efficiency of the board's disciplinary system." (Added by Stats. 2002, c. 1085, (Sen. Bill No. 1950), $ 18; 
repealed by Stats. 2004, c. 909 (Sen. Bill No. 136), $ 3, operative Jan. 1, 2006.) 

Initial Report, Executive Summary, at p. ES-12. 

Final Report, Conclusions and Recommendations for the Future, at p. 203. 
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Consultant case reviews."There are other problems as well." "In some cases CAS is 
updated to show when the activity commenced (e.g., requested medical records, requested 
or scheduled a Complainant or Subject interview, or submitted records for review by the 
Medical Consultant or a Medical Expert, but CAS is not updated to show when the activity 
was completed). In other cases CAS is updated only when the activity is completed, or not 
updated to show either initiation or completion of the activity." Notwithstanding these 
significant problems, the Frank Report relies, almost entirely, on information obtained from 
the CAS system. 

On or about March 3, 2010," Mr. Frank requested statistical information from HQE 
covering multiple aspects and stages of Medical Board investigations and prosecutions 
covering the period of 2005 through and including 2009." On June 20, 2010, after much 
effort, HQE provided Mr. Frank with a comprehensive response to his requests for case 
specific information for each of the calendar years of 2005 through 2009." In total, HOE 
provided detailed case specific information to Mr. Frank on a total of 1,899 cases." Finally, 
the requested information was provided to Mr. Frank first in .pdf format, and then in Excel 
spreadsheets. 

The Frank Report virtually disregards the reliable statistical information obtained from the 
ProLaw database, admitting that "with some isolated exceptions, [it] was not used." The 
justifications offered for disregarding the information provided by HQE 

Frank Report I, at p. 1-8; see also Frank Report II, at p. 1-4; and Frank Report III, at p. I-3 and I-4. 

"For example, the Frank Report notes that the statistical measures of the average time elapsed to complete interim 
investigation activities "may not be representative of actual performance" and, further, that "[the measures related to 
obtaining [mjedical [records are especially limited." (Frank Report 1, at p. 1-9.) With respect to procuring medical 
records, the Frank Report also notes that "[the Medical Board's measures count the records as received irrespective of 
the completeness or quality of the records provided, and do not account for supplemental submissions." (Frank Report 
I, at 1-9, Frank Report II, at p. I-4; and Frank Report III, at p. I-4.) 

12 Frank Report I, at pp. I-8 and 1-9. 

The Frank Report states that a revised data request was submitted to HQE on March 9, 2010, but later claims the date 
was March 7, 2010. (Frank Report ], at p. I-1 1; Frank Report II, at p. I-5.) The date of this request is changed yet again 
in Frank Report III, this time to April 22, 2010. (Frank Report III, at p. I-6.) 

" Frank Report I, at p. 1-10; Frank Report II, at p. I-5; and Frank Report III, at p. I-5. 

"The information for each case that was provided to Mr. Frank included: (1) the ProLaw matter number; (2) matter 
description; (3) investigation number; (4) type of administrative matter; (S) the date the matter was opened; (6) the date 
the matter was accepted for prosecution; (7) the date the pleading was sent to the Medical Board for filing; (8) the 
number of days between the date the matter was accepted for prosecution and the date the pleading was sent to the 
Medical Board of filing; (9) the date the pleading was signed by the Executive Director; (10) the number of days 
between the date the pleading was sent to the Medical Board for filing and the date the pleading was signed by the 
Executive Director; (1 1) the number of days between the date the pleading was sent the Medical Board for filing and 
the date the stipulated settlement was sent to the Medical Board; (12) where applicable, the date the matter was rejected 
for prosecution; and (13) if the case was rejected, the date it was returned to the Medical Board. 

The 1,899 total cases are broken down per year as follows: CY 2005 - 409 cases; CY 2006 - 387 cases, CY 2007 -
354 cases, CY 2008 - 355 cases, and CY 2009 - 394. 

" Frank Report II, cover letter, at p. 3; see also Frank Report II, cover letter, at p. 3. 
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vary." Unfortunately, this is not the first time that reliable statistical information provided 
by HQE has been disregarded. 

Accordingly, relying on the admittedly incomplete information obtained from the CAS 
system while, at the same time, disregarding the statistical information provided by HQE 
from the ProLaw database, calls into question the accuracy of the findings, conclusions and 
recommendations contained in the Frank Report." 

2. The Frank Report Does Not Assess the Single Most Important Cause for Investigation 
Completion Delays - Continuing High Investigator Vacancy Rates and Turnovers 

The Frank Report documents, but does not assess in any meaningful fashion, the most 
significant flaw in the Medical Board's Enforcement Program, namely, the inability of the 
Medical Board's Enforcement Program to recruit and retain experienced investigators." 
This long-standing, problem, which has been fully documented many times over the past 
decade, continues to have a significant negative impact on both investigator performance 
and investigation completion timelines. 

In her Initial Report back in 2004, the Enforcement Monitor correctly observed that: 

"Recruitment and retention problems plague personnel management at the 
Medical Board. Supervisors and field investigators uniformly report that 
valuable, experienced investigators are lost and well-qualified applicants go 
elsewhere because of salary disparities between the pay of the MBC and 
other agencies hiring peace officers. MBC regularly loses in competition 
with other agencies over highly qualified investigative personnel." 

Later, in her Final Report in 2005, the Enforcement Monitor again noted that: 

"Compounding the loss of 19 sworn investigator positions during the 2001-
04 hiring freeze, MBC continues to lose highly trained and experienced 
investigators and well-qualified applicants to other agencies because of 
disparities between MBC investigator salaries and those at other agencies 

Originally, the reasons for this decision were reportedly that "much of the data provided by HQE was not provided 
until near the conclusion of the assessment," and "much of the data provided was incomplete and of limited utility . . ." 
(Frank Report II, cover letter, at p. 3.) Those reasons were later revised to add that "much of the data was unavailable, 
incomplete and of limited utility." (Frank Report III, cover letter, at p. 3; italics added.) It is unclear how the statistical 
information provided by HQE to Mr. Frank was "unavailable." 

While the Frank Report states that "[we filtered, compiled, summarized, and analyzed the data provided as needed 
for purposes of this study" (Frank Report II, at p. I-3; Frank Report III, at p. I-3), there is no description of the 
methodology that was used to compile the statistics presented in the report. 

20 Frank Report I, at pp. VI-44 and VI-45; Frank Report II, at p. VI-19; Frank Report III, at p. VI-19 and VI-20. 

21 Initial Report, Executive Summary, at p. ES-24. 
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hiring peace officers. The Monitor urged MBC to continue its efforts to 
reinstate its lost enforcement program positions and to upgrade the salaries of 
its investigators commensurate with the competition. 

"The related problems of investigator recruitment and retention can 
ultimately be addressed by full implementation of the integrated vertical 
prosecution system envisioned in SB 231. Upon a showing of the success of 

the vertical prosecution system, and with the Legislature's affirmative 
approval after review of the 2007 report, the transfer of the MBC 
investigators to HQE will eventually result in special agent status for MBC's 
sworn personnel and a concomitant increase in pay and career 
recognition.["] Morale and productivity will be boosted, and MBC's ability 
to recruit and retain highly qualified investigators will be dramatically 
improved."2 

Very little has changed in the last five years. Simply stated, the Enforcement Monitor's 
description of the inability of the Medical Board to successfully recruit and retain 
experienced investigators is as true today as it was in 2005. 

The Enforcement Monitor's Final Report in 2005 also clearly shows that the long-standing 
morale and productivity problems that have continually plagued the Medical Board 
Enforcement Program, and its inability to recruit and retain highly qualified investigators, 
unquestionably predate the January 1. 2006, implementation of the "vertical prosecution and 
enforcement model" mandated by the Legislature in Government Code section 12529.6. 
Less than one year ago, HQE identified the top three reasons for investigation completion 
delays as: 

"Investigator vacancy rate of 14%.["] The absence of trained, experienced 
investigators appears to be the principal reason undermining the MBC's 
ability to complete investigations on a timely basis. 

"The constant turn-over of investigators at the MBC results in a significant 
loss of productivity as pending investigations are transferred from one 
investigator to another and, often, from one district office to another as well. 
This loss of productivity also continues for a considerable period of time as 

" At the last minute, Senate Bill 231 was changed to eliminate the contemplated transfer of Medical Board 
investigators to the Office of the Attorney General. As a result, the anticipated increase in pay and career recognition 
that would have accompanied the proposed transfer never happened. 

2 Final Report, Executive Summary, at p. ES-20; footnote added. 

As of late 2009, the investigator vacancy rate has now reportedly climbed to 16%. (Frank Report I, p. II-51; Frank 
Report II, at 1I-15; Frank Report III, at p. II-16.) 
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newly hired investigators go through the Academy and then complete their 
on-the-job training. 

"Some of the most experienced and productive investigators have been 
reassigned to train new investigators, rather than having the Supervising 
Investigator I in each district office conduct this training for new hires. As a 
result, these experienced and productive investigators have carried a reduced 
investigation caseload, thus contributing to additional delays in the MBC's 
timely completion of investigations." 

The vacancy rate of experienced investigators fluctuates but continues today. For example, 
two experienced and productive Medical Board investigators have recently indicated their 
intention to transfer to other state agency investigator positions in order to receive a 
promotion to the "senior investigator" classification. New investigators will ultimately have 
to be hired to fill those positions, then go through the Academy and finally complete their 
on-the-job training. Approximately one year after their hire date, they will become fully 
productive as Medical Board investigators, only to leave for desired promotions, or be 
recruited by other state agencies, which will start the process all over again. 

The Frank Report correctly notes "[ijt is unlikely that Enforcement Program performance 
will improve unless Investigator workforce capability and competency levels are stabilized 
and, eventually restored to the levels that existed earlier in the decade." This is true, as it 
has been for almost a decade. At the same time, however, the Frank Report contains no 
statistical analysis of the continuing impact that the high investigator vacancy rate and turn-
over continues to have on investigator performance and investigation completion 
timelines."To better assess the impact of investigator vacancy rates on the completion of 
investigations, on May 3, 2010, HQE requested from MBC substantially the same data 
MBC provided to Mr. Frank. MBC staff is currently working to produce this data. 

Recognizing that some investigations were simply taking too long to complete, in July 2009, 
the Enforcement Program's Executive Management created a new "Case Aging Council" 
whose tasks include, among other things, the review of aging investigations in order to 
identify and resolve the various reasons for investigation completion delays in those matters. 

Response of the Health Quality Enforcement Section to the Medical Board of California's Report to the Governor 
and Legislature (Second Draft 6-7-09), at p. 3; footnotes added. 

2 Frank Report 1, at p. VI-44; Frank Report II, at p. VI-19. In Frank Report III, this finding was significantly changed 
to read as follows: "It is unlikely that Enforcement Program performance will improve significantly unless Investigator 
workforce capability levels are stabilized." (Frank Report III, at p. VI-19; italics added.) 

"For example, the Frank Report contains no analysis of the impact of the constant reassignment of investigations from 
one investigator to another, or of the more recent development of investigations being transferred by Medical Board 
management from one District Office to another. This latter practice is particularly disruptive to the orderly and timely 
completion of investigations since it requires an investigator remotely located from the event or incident to familiarize 
him/herself with the case, and then to complete the investigation. Such transfers of investigations are also routinely 
ordered without any advance notification to, or input from, HQE, which, in turn, results in corresponding shifts in HQE 
caseloads that are often inconsistent with HQE staffing. 
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Greater efficiency and productivity by investigators will not, however, directly address the 
root cause for aging investigations, namely, the inability of the Medical Board to recruit and 
retain experienced investigators. 

While only the Medical Board can solve the high investigator vacancy and turnover 

problems that have plagued its Enforcement Program for almost a decade, HQE has offered 
assistance in an effort to ameliorate the effects of these problems. Beginning in 2006 and 
continuing to 2009, HQE has offered to provide investigator services to the Medical Board 
in order to help reduce investigation completion delays. While HQE's offer has not been 
accepted, HQE recommends that the Medical Board consider this option, especially if no 
reasonable alternative presents itself. 

3. The Frank Report Does Not Assess the "Chronic Weakness" in the Medical Board's 
Enforcement Program - its Expert Reviewer Program 

The Frank Report mentions, but again fails to analyze in any meaningful fashion, the second 
most significant flaw in the Medical Board's Enforcement Program, namely, the "chronic 
weakness in the Medical Board's Expert Reviewer Program . . ." The continuing 
debilitating effect of this "chronic weakness" in the Medical Board's Enforcement Program 
simply cannot be overstated. 

Both Frank Report I and Frank Report II correctly state that "in recent years little attention 
has been given to chronic weaknesses in the Medical Board's Expert Reviewer Program, 
except to authorize an increase in the billing rate for review services from $100 to $150 per 
hour." Those chronic weaknesses are identified as "deficiencies involving the insufficient 
availability of Medical Experts, particularly in specialized areas, the extended timeframes 
needed by the Medical Experts to complete their reviews, the quality of the Medical 
Expert's reports, and the effectiveness of the Medical Experts providing testimony as an 
Expert Witness at a hearing (when needed)." However, Frank Report III deletes these 
stated deficiencies in their entirety and, instead, simply recommends that the Board's policy 
restricting the use of experts to no more than three times per year be eliminated." While 
elimination of this board-imposed restriction, which does not similarly restrict defense 
counsel, will make the most qualified experts more readily available, it will not, standing 
alone, sufficiently address all of the deficiencies correctly noted in Frank Reports I and II. 

Expert opinions rendered by a Medical Board expert, following his/her review of the 
evidence gathered during the investigation, are the very heart of a quality-of-care case. The 
decision to recommend the filing of an accusation against a physician in a quality-of-care 

2 Frank Report I, at p. VI-44. 

29 Frank Report I, at p. VI-44; Frank Report II, at p. VI-18. 

30 Frank Report I, at p. VI-44; Frank Report II, at p. VI-18. 

3 Frank Report III, at p. VI-19. 
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case rests, in large part, on the expert opinions provided to the assigned HQE deputy 
attorney general. And, as has often been demonstrated in the past, these cases will stand, or 
fall, based on the quality and soundness of those expert opinions. 

It must be remembered that HQE has as strong an interest in protecting physicians against 
the unwarranted filing of disciplinary charges against their medical licenses as it does in the 
fair prosecution of those cases where, based on the evidence, disciplinary charges are 
warranted. It is for this reason that the quality and soundness of expert opinions submitted 
to HQE in quality-of-care cases are so very important. 

When meeting with an expert witness to prepare her or him for the hearing, HQE deputy 
attorneys general are often informed that the expert witness has never testified before and 
that the upcoming hearing will be their first time doing so. Following such meetings, HQE 
deputy attorneys general occasionally return to the Attorney General's Office following 
such meetings with serious concerns regarding the expert's understanding the case, ability to 
articulate the basis for his/her expert opinions, or willingness to testify at the upcoming 
hearing. 

HQE has brought up with Medical Board executive staff the continuing problems that exist 
within the Medical Board's Expert Review Program. Years ago, it was reportedly the 
practice of the Medical Board to meet with prospective experts to review their qualifications 
and to determine whether, in addition to meeting the minimum requirements, " they were 
sufficiently qualified to serve as an expert in the Medical Board's Expert Reviewer 
Program. Unfortunately, that procedure was discontinued long ago. In late 2009, HQE 
recommended that the Medical Board reinstate this procedure as part of the selection 
process for Medical Board experts and, further, offered to have a Supervising Deputy 
Attorney General participate on the interview panel." To date, HQE's recommendation 
and offer have not been accepted."* 

The minimum requirements for a physician to participate as an expert in the Medical Board's Expert Reviewer 
Program are: (1) possession of a current California medical license in good standing with no prior discipline, no 
Accusation pending, and no complaint history within the last three years; (2) Board certification in one of the 24 
ABMS specialties (the American Board of Facial Plastic & Reconstructive Surgery, the American Board of Pain 
Medicine, the American Board of Sleep Medicine and the American Board of Spine Surgery are also recognized) with a 
minimum of three years of practice in the specialty area after obtaining Board certification; and (3) have an active 
practice (defined as at least 80 hours a month in direct patient care, clinical activity, or teaching, at least 40 hours of 
which is in direct patient care). (See http://www.mbe.ca.gov/licensee/expert_reviewer.html) 

In addition to careful selection of only those qualified to serve as experts, the Medical Board should seriously 
consider two additional improvements to the program as well. First, consideration should to be given to increasing the 
compensation (currently set at $150 per hour for case review/consultation and $200 for providing expert testimony) in 
order to attract more qualified expert reviewers. Simply stated, a physician should not have to suffer an economic 
penalty for agreeing to participate as a Medical Board expert. Second, before they are assigned to review any case, 
physicians accepted by the Medical Board's Expert Reviewer Program should be required to attend a comprehensive 
training conference to be conducted, in part, by HQE in order to ensure that they are adequately trained and prepared to 
fulfill their duties and responsibilities as an expert for the Medical Board. 

" The Medical Board recently published an advertisement seeking applications from physicians who meet the 
minimum qualification and currently practice in California and are interested in providing expert reviewer services for 
he Board. (See Medical Board Newsletter, Vol. 115, July 2010, at p. 7.) 

http://www.mbe.ca.gov/licensee/expert_reviewer.html
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4. The Frank Report Does not Assess Another Leading Cause of Investigation Completion 
Delays - the Unavailability of Medical Consultants in the District Offices 

The Frank Report mentions, but again fails to analyze in any meaningful fashion, another 
flaw in the Medical Board's Enforcement Program, namely, the unavailability of Medical 
Consultants in the District Offices." 

In her Initial Report in 2004, the Enforcement Monitor observed that: 

"Medical consultants play a vital and varied role in the Medical Board's 
complaint handling and investigation process. The Monitor believes 
problems of medical consultant availability, training and proper use 
contribute significantly to lengthy investigations and inefficient 
operations,"'s 

Unfortunately, as the Frank Report correctly notes, nothing has changed in the last six years. 
"Since publication of the Enforcement Monitor's reports there has been very little change in 
the availability of Medical Consultants."The Frank Report also notes that "Needs in this 
area have not been emphasized."" This leading cause for investigation completion delays 
simply must be addressed. 

Medical consultants across the State continue to be unavailable in the District Office, often 
for the majority of the work week. Investigations are stalled, subject interviews delayed, 
medical records are unreviewed, medical consultant memorandums remain unwritten, and 
the whole process grinds to a halt as the entire VE team awaits the return of the Medical 
Consultant to the District Office. As noted by the Enforcement Monitor years ago, the 
unavailability of Medical Consultants contributes significantly to lengthy investigations and 
inefficient operations. Unfortunately, very little has changed in the last six years to correct 
this continuing cause of investigation completion delays." 

Frank Report I, at pp. VI-42 and VI-43; Frank Report II, at pp. VI-17 and VI-18; Frank Report III, at pp. VI-16 and 
VI-18. 

3 Initial Report, at p. 144; emphasis added, 

"Frank Report 1, at p. VII-43; Frank Report II, at p. VI-18; Frank Report III, at p. VI-18. The Frank Report states that 
"no additional funding for Medical Consultants was included in the] package [that established the VE program or in 
the 2010/1 1 budget]." (Frank Report 1, at VI-43; Frank Report II, at p. VI-18; Frank Report III, at p. VI-18.) However, 
us far back as 2005, it was contemplated that a portion of the increased initial and biennial fees paid by licensees would 
be used for this purpose. Specifically, in her Final Report, the Enforcement Monitor noted that "SB 231 (Figueroa) 
increases initial and biennial renewal fees by 30%. MBC management staff plans to use some of these additional funds 
to increase medical consultant hours." (Final Report, at p. 87.) It is unknown whether that was ever done. 

Frank Report II, at p. VI-18; Frank Report III, at p. VI-18. 

The Medical Board recently submitted a budget augmentation request to address this problem, but this request has 
not been approved. 
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5. The Frank Report Does Not Recognize HOE's Legislatively-Mandated Oversight 
Responsibility Over Investigations and Prosecutions of Medical Board Cases 

HQE agrees that investigation completion delays continue to be a significant problem in the 
Medical Board's Enforcement Program. However, rather than analyzing the impact of the 
most significant reasons for those delays (i.e., the continuing high investigator vacancy rates 
and turnover, shortage of qualified experts, and unavailability of medical consultants), the 
Frank Report concludes that the higher level of involvement by HQE deputy attorneys 
general at the investigation stage, mandated by the Legislature in Government Code section 
12529.6, is the real cause for these delays. Again, this is error. 

At the outset it is important to recognize that the Legislature has created a partnership 
between the Medical Board's Enforcement Program and the HQE Section of the Office of 
the Attorney General. It is also important to recognize that HQE has a legislatively-
mandated oversight responsibility over investigations and prosecution of Medical Board 
cases. Over the last two decades, the Legislature has increased HQE's oversight role, 
gradually shifting more and more responsibility to HQE in the process. In 1991, the 
Legislature created HQE within the Office of Attorney General and charged it with "primary 
responsibility" to prosecute administrative disciplinary proceedings before the Medical 
Board." Later, in 2006, the Legislature expanded HQE's role by shifting primary 
responsibility for investigations of alleged misconduct by physicians and surgeons to 
HQE." At the same time, the Legislature also mandated that those investigations be 
conducted using the "vertical prosecution model" under which the assigned HQE deputy 
attorney general is required to direct" the investigator who is "responsible for obtaining the 
evidence required to permit the Attorney General to advise the board on legal matters such 
as whether the board should file a formal accusation, dismiss the complaint for a lack of 
evidence required to meet the applicable burden of proof, or take other appropriate legal 
action."$4 

As part of its oversight responsibility, HQE is responsible for ensuring that no physician is 
charged with unprofessional conduct unless those charges are supported by clear and 

Gov. Code, $ 12529, as added by Stats. 1990, c. 1597 (S.B. 2375). 

" Gov. Code, $ 12529.5, as added by Stats. 2005, c. 674 (S.B. 231). 

"2 In 2008, the model was renamed the "vertical enforcement and prosecution model." (Gov. Code, $ 12529.6, subd. 
(a), as amended by Stats. 2008, c. 33 (S.B. 797). 

HQE has long taken the position that the direction authority conferred under Government Code section 12529.6 does 
not include supervision authority, Said another way, while the assigned HQE deputy attorney general is statutorily 
authorized and required to direct the assigned investigator in the accumulation of the required evidence, he or she does 
not actually supervise the investigator which, instead, is the responsibility of the supervising investigator in the District 
Office. Consistent with HQE's position, in 2008, Government Code section 12529.6 was amended to clarify that the 
investigator works under "the direction but not the supervision" of the assigned HQE deputy attorney general. 

" Gov. Code, $ 12529.6., subd. (a), as added by Stats. 2005, c. 674 (S.B. 231). 
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convincing evidence to a reasonable certainty." In exercising that responsibility, whenever 
an HQE deputy attorney general concludes that an investigation has not produced clear and 
convincing evidence of any violation of the Medical Practice Act, he/she issues a 
memorandum declining to accept the case and directs that the investigation be closed. This 
cannot be a shared responsibility between the assigned investigator and the HQE deputy 
attorney general. Rather, it is a legal determination, made as part of the practice of law 
which only a member of the State Bar of California can make, and part of HQE's oversight 
role over Medical Board investigations to ensure that only meritorious cases are filed. The 
prevention of unwarranted investigations and prosecutions is an important part of HOE's 
oversight role which is especially important today, since many of the Medical Board's new 
investigators lack significant experience in the investigation of Medical Board cases. 

Apparently, without recognizing the foregoing, the Frank Report suggests that "the statutes 
governing Vertical Enforcement [be amended] to clarify the Medical Board's [investigators] 
sole authority to determine whether to continue an investigation." The only manner by 
which that could be accomplished would be for the Legislature to overhaul the various 
statutes that currently govern the investigation and prosecution of Medical Board cases, and 
return the primary responsibility for investigations of allegations of misconduct by 
physicians and surgeons to the Medical Board investigators. 

Additionally, the Frank Report also recommends that "independent panels [be established] 
to review all requests for supplemental investigations and all decline to file cases." It is 
further recommended that the Chief of Enforcement and HQE Senior Assistant Attorney 
General be "advise[d] . . . as to the results of their review, including recommended 
disposition of the matter." Again, this recommendation does not recognize that the legal 
determination that further evidence is required in order to properly evaluate a case, and the 
legal determination declining to file charges where not warranted by the evidence cannot be 
a shared responsibility between HQE and the Medical Board investigators. Rather, such 
legal determinations constitute the practice of law which only a member of the State Bar of 
California can make, and are a part of HQE's oversight role over Medical Board 
investigations to ensure that only meritorious cases are filed. 

Finally, the Frank Report recommends the creation of a "new HQES Services Monitor" to, 
among other things, "continuously monitor and evaluate HQE's performance and costs, 
resolve conflicts that arise between the agencies, and prepare and provide regular reports to 
the Executive Management, the Medical Board, and oversight and control agencies." 

"Eninger v. Board of Medical Quality Assurance (1982) 135 Cal.App.3d 853, 856 [holding that "the proper standard 
of proof in an administrative hearing to revoke or suspend a doctor's license should be clear and convincing proof to a 
reasonable certainty and not a mere preponderante of the evidence." (Italics original)].) 

* Frank Report I, at p. X-7; Frank Report II, at p. X-2; Frank Report III, at p. X-2. 

" Frank Report I, at ES-3; Frank Report II, at p. VII-17; Frank Report III, at p. VII-21. 

48 Frank Report I, at ES-3; Frank Report II, at p. VII-17; Frank Report III, at p. VII-21. 

4 Frank Report I, at p. ES-4; Frank Report II, at p. X-5; Frank Report III, at p. X-5. 

https://Cal.App.3d


Board Members 
October 4, 2010 
Page 13 

However, both HQE and the Medical Board have already developed policies and procedures 
for the timely resolution of any conflicts that may arise. More importantly, as HQE's 
Senior Assistant Attorney General, it continues to be my responsibility within the 
Department of Justice to monitor and evaluate HQE's performance. Accordingly, issues, 
questions or concerns regarding the performance of any HQE deputy attorney general have 
been, and should continue to be, brought to my immediate attention for investigation and 
resolution. 

6. The Frank Report Does Not Mention or Assess, the Significant Travel Burden Placed on 
HOE Deputy Attorneys General Under the VE Program 

In 2005, Senate Bill 231 (Figueroa) originally contemplated the transfer of Medical Board 
investigators to Office of the Attorney General which would, in turn, would have brought 
about a consolidation of the investigators and HQE deputy attorneys general in the same 
offices in many parts of the state. However, the contemplated transfer of investigators to the 
Attorney General's Office never happened and, instead, both the Medical Board and HQE 
were left to implement the VE program with their respective personnel located in offices 

remotely located from each other." 

Originally, in late 2005/early 2006, it was agreed that both the Medical Board and HQE 
would share the travel burden created by the VE program. Under this agreement, 
investigators would travel to the Office of the Attorney General, as necessary, and HQE 
deputy attorneys general would travel to the District Office, as necessary. Unfortunately, 
since the very beginning of the program, the travel burden has fallen almost entirely on 
HQE deputy attorneys general who are required to travel to District Offices to meet with 
investigators, review evidence, participate in witness and subject interviews, and complete a 
myriad of other tasks and responsibilities. + 

To illustrate the extent of the significant travel burden placed on HQE under the VE 
program, the following table lists the distance (in miles), driving time (in minutes), and cost 
per hour (based on a per hour cost of $170.00) for travel by HQE deputy attorneys general 
from the Office of the Attorney General in Los Angeles to each of the five Medical Board 
District Offices within its geographical area of responsibility." 

See Vertical Prosecution Manual (Second Edition, November 2006) at Section XXII, page 12, entitled 
"Disagreements." 

Recognizing the geographical obstacles, the Legislature has mandated that "[the Medical Board shall . . . [e]stablish 
an implement a plan to locate its enforcement staff and the staff of the Health Quality Enforcement Section in the same 
offices, as appropriate, in order to carry out the intent of the vertical enforcement and prosecution model." (Gov. Code, 
$ 12529.6, subd. ()(3).) 

Distances and times are based on data obtained from http://www.mapquest.com on August 9, 2010. The cost per 
our for attorney services set by the Department of Justice for the fiscal year 2009/10 is $170.00. (DOJ Administrative 
Bulletin No. 09-25, issued June 26, 2009.) 

http://www.mapquest.com
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Travel By Office of the Attorney General 

Destination: MBC Round trip distance Round trip driving Cost of Attorney Time 
District Office (miles) time (minutes) for One Round Trip 

Valencia 77.8 90 $255 

Glendale 22.4 32 $90.67 

Diamond Bar 53.16 66 $18 

Cerritos 41.04 56 $158.67 

Tustin 71.7 88 $249.33 

In order to save attorney hours, improve efficiency, and significantly reduce travel costs to 
the Medical Board, HQE has previously proposed the following solution to the geographical 
obstacles created by the VE program. In HQE's response to the Medical Board's 2009 
Report to the Governor and Legislature, we recommended: 

"Video Conferencing: Under the VE Model, HQE has assumed the burden 
of the majority of required travel statewide between the various Attorney 
General's Offices and MBC district offices. As a result, DAGs spend 
hundreds of hours a year traveling on California freeways in order to confer 
with investigators, review documents and attend interviews. Implementation 
of a video conferencing network statewide would eliminate the necessity of 
some of this required travel, reduce the number of attorney hours expended 
driving rather than performing legal work, provide a convenient method for 
investigators and DAGs to readily confer when more than a simple telephone 
call is required and, from an environmental standpoint, would reduce the 
negative impact such travel places on the environment overall. HQE 
recommends that HQE and MBC work together to implement a video 
conferencing network statewide to further improve the VE program."$3 

To date, HQE's video conferencing recommendation has not been accepted by the Medical 
Board. HQE recommends that the Medical Board consider accepting this recommendation, 
especially if no reasonable alternative presents itself. 

Response of the Health Quality Enforcement Section to the Medical Board of California's Report to the Governor 
and Legislature (Second Draft 6-7-09), at p. 2. 
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7. The Frank Report's Allegation of "Potential Overcharges" by HOE is Unsupported by 
Evidence, and Raised Outside of the Established Procedure and Appropriate Forum for 
Addressing Such Questions, Concerns and Issues 

The Frank Report claims to have "identified potential internal control issues involving 
HQES' billings to the Medical Board, and potential overcharges for HQES services." The 
"evidence" for this serious allegation appears to be the Frank Report's identification of "two 
(2) cases in which HQE Attorneys appear to have misreported a significant portion of their 
time during 2008/09." In both cases, the "evidence" consisted, in part, of a Medical Board 
supervising investigator expressing his/her opinion to Mr. Frank that "the time charges 
appeared to be significantly overstated." It hardly seems necessary to state that the 
opinions of supervising investigators, one of whom has admitted "that she didn't have 
complete knowledge of other activities in which the Lead Prosecutor might have been 
involved during these periods," is not the type of evidence that responsible persons rely 
upon to make such a serious allegation. Also, in one of the two cases, an HQE Supervising 
Deputy Attorney General offered to research the issue for Mr. Frank "and provide additional 
information that would account for all the time charged." However, Mr. Frank declined to 
ask for that research "because further investigation of this issue was outside of the scope of 
our assessment." 

Notwithstanding the lack of evidence to support such a serious allegation, the Frank Report 
nevertheless states that "during 2008/09, and possibly in some prior years and subsequently, 
the Medical Board may have been charged for some time that was not spent on Medical 
Board matters."$9 

Historically, any questions, concerns or inquiries regarding the billing of any HQE deputy 
attorney general has been brought to my attention by the Executive Director or Chief of 
Enforcement. The precise billing(s) that are under examination are identified and the matter 
is referred to the appropriate Supervising Deputy Attorney General to investigate the matter, 
review the case file, evaluate the billing, and report back to me. Once all the appropriate 
information has been gathered, and a determination has been made whether any adjustment 
is required, I contact the Executive Director or Chief of Enforcement to report my findings 
and the matter is appropriately resolved, with or without an adjustment to the identified 

$4 Frank Report I, at p. III-1; Frank Report II, at p. III-4; Frank Report III, at p. III-4. 

35 Frank Report I, at p. III-8. 

$5 Frank Report I, at p. III-9. 

57 Frank Report I, at p. III-9. 

Frank Report I, at p. III-9. It is difficult to understand how alleging potential overcharges to the Medical Board by 
HQE based on two cases is within the scope of the Frank Report's assessment but, at the same time, receiving 
additional information in one of those cases that would account for all the time charged is not. 

59 Frank Report 1, at p. III-13. 
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billing. This process, which has been used successfully for years, continues to be the 
established procedure and the appropriate forum to address any billing questions, concerns 
or inquiries. Indeed, the present executive director recently availed herself of this 
procedure to discuss and resolve a billing matter. 

The speculation of "potential overcharges" by HQE contained in the Frank Report is both 
unfounded and inappropriately raised outside the established procedure and appropriate 
forum for addressing billing questions, concerns or inquiries. Accordingly, HQE requests 
that it be withdrawn from the Frank Report and, if there are any questions, concerns or 
inquires regarding any billing by any member of HQE, such matters should be brought to 
my immediate attention for investigation and resolution. 

Lastly, it should be noted that, each month, the Case Management Section of the Division of 
Administrative Services of the Office of the Attorney General provides each HQE 
Supervising Deputy Attorney General with a report regarding the billing of each HQE 
deputy attorneys general under his or her supervision. Supervising Deputy Attorneys 
General are expected to review those billings in order to ensure appropriate billing. 
According to the Frank Report, surprisingly, HQE's monthly billings to the Medical Board 
"are not reviewed by Medical Board staff, except at an aggregate level as needed for budget 
tracking purposes." HQE urges Medical Board staff to review HQE's monthly billing and, 
if there are any questions, concerns or inquiries regarding any of those billings, to bring the 
matter to my immediate attention in the appropriate forum for investigation and resolution. 

In conclusion, in the section above, HQE identified and addressed some of the flaws in the 
Frank Report, explaining how some of its key findings, conclusions and recommendations are 
incorrect as a matter of fact, law or both. Turning now from the Frank Report, in the following 
section, HQE will present an accurate picture of "Physician Discipline under the Vertical 
Enforcement Program" for the years of 2005 through 2009, based on the reliable statistical 
information contained in the ProLaw database. 

II. Physician Discipline under the Vertical Enforcement Program 

In order to assess the actual state of physician discipline in California for the period of 2005 
through 2009, it is important to first identify the key statistical measures that will provide the most 
accurate assessment, and then present those statistical measures in a format that the reader can 
quickly and easily review to obtain the necessary information. Accordingly, HQE's report to the 
Medical Board on the state of physician discipline in California for the period of 2005 through 2009 
will present statistical information on the following five key statistical measures: 

" This is the same process utilized by Dave Thornton, in his capacity as Chief of Enforcement and Executive Director, 
to address billing questions. 

" Frank Report I, at p. III-13. 



Board Members 
October 4, 2010 
Page 17 

1 . Average number of days from date of receipt of complaint at the Medical Board 
District Office to the date the investigation is closed, either for insufficiency of 
evidence, or because the case has been accepted for prosecution; 

2. Average number of days from the date the case is accepted by HQE for 
prosecution to the date the accusation is sent to the Medical Board for filing; 

3. Average number of days from the date the case is accepted for prosecution by 
HQE to the date the case is ultimately resolved at the administrative level, either 
by way of a stipulated settlement or decision following litigation; 

4. Average number of days from date of receipt of complaint at the Medical Board 
District Office to the date the case is ultimately resolved at the administrative 
level by stipulated settlement or decision; and 

5. Disciplinary outcomes under the VE Program. 

The first key statistical measure is the average number of days from date of receipt of 
complaint at the Medical Board District Office to the date the investigation is closed, either for 
insufficiency of evidence, or because the case has been accepted for prosecution. This statistical 
measure allows the Medical Board to accurately determine the overall length of time it has taken for 
the Medical Board's Enforcement Program to complete investigations from the date the consumer 
complaint is first received at the District Office to the date the investigation is closed or accepted 
for prosecution for all Medical Board cases from 2005 to 2009. 

Average Number of Days from "Received at District Office" to "Matter Closed" 
2006 2007 2008 2009Calendar Year 

Statewide 430.55 419.12 392.66 259.60 

This first key statistical measure shows that, since implementation of the VE program 
on January 1, 2006, to the end of the calendar year 2009, there has been an overall 39.7% statewide 
reduction in the average number of days from date of receipt of complaint at the Medical Board 
District Office to the date the investigation is closed, either for insufficiency of evidence, or because 
the case has been accepted for prosecution. 

The second key statistical measure is the average number of days from the date the case is 
accepted by HQE for prosecution to the date the accusation is sent to the Medical Board for filing. 
This statistical measure allows the Medical Board to assess how long it has taken HQE, statewide, 
to prepare proposed accusations for the period of 2005 to 2009. 

62 The methodology utilized for this first key statistical measure is as follows: Using the "Opened" date in Prolaw for 
each year, average number of days was calculated from the date the consumer complaint was "Received at District 
Office" to the date "Matter Closed." "Matter Closed" included cases that were: (1) Closed: No Violation; (2) Closed: 
Insufficient Evidence; (3) Accepted for Prosecution; or (4) Citation or PLR issued. The following cases were omitted 
from the calculations above: (1) Closed: pending criminal resolution; (2) Closed: subject entered into Diversion; (3) 
Closed: unlicensed individual; (4) Closed: statute of limitations expired; and Non-MBC cases. Calculations were done 
using matters that had been resolved. 
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Average Number of Days from "Accepted for Prosecution" to "Pleading Sent" 
Accusations Only 

Calendar Year 200 2006 2007 2008 2009 

Los Angeles 76.98 106.2 37.74 48.28 60.42 

50.55San Diego 7.3 89.4 59.67 72.63 

Sacramento 64.53 82.77 56.6 89 104.5 

San Francisco 39.53 35.44 27.91 44.71 36.48 

Statewide 69.79 75.36 54.87 58.5 53.19 

As the above chart shows, since implementation of the VE program on January 1, 2006, 
through the end of the calendar year 2009, HQE has reduced its overall average filing time from 
69.79 days to 53.19 days. This represents an overall 24% statewide reduction in filing times since 
implementation of the VE program. 

When cases that involve a combined Accusation/Petition to Revoke Probation are reviewed 
for the period of 2005 through 2009, the statistical improvement is even greater, 

Average Number of Days from "Accepted for Prosecution" to "Pleading Sent" 
Accusations/Petitions to Revoke Probation Only 

2007 2009Calendar Year 2005 2006 2008 

Los Angeles 120 88.5 58.5 55.33 69.43 

San Diego 61.54 93.67 104.4 23 25 

19 49.531.5 22Sacramento 137 

33 2 55.4 18.75San Francisco 

88.44 95.07 68.5 40.93 42.63Statewide 

When cases that involve Accusations only are combined with the cases involving 
Accusations/Petitions to Revoke Probation for the period of 2005 through 2009, the statistical 
improvement is likewise clearly shown. 

The methodology utilized for this second key statistical measure is as follows: Using the "Opened" date in Prolaw 
for each year, the average number of days was calculated from the date the case was "Accepted for Prosecution" to the 
date "Pleading Sent" to the Medical Board for filing. Administrative cases that were initially "Accepted for 
Prosecution," only to be reviewed and returned to the Medical Board District Office for additional investigation, have 
been calculated separately deleting the time period of investigation. The cases reflected in the chart include out-of-state 
discipline cases. Calculations were done using matters that had been resolved. 
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Average Number of Days from "Accepted for Prosecution" to "Pleading Sent" 
Accusations and Accusations/Petitions to Revoke Probation Combined 

Calendar Year 2005 2006 2007 2008 2009 

Statewide 71.54 76.51 55.47 57.5 52.45 

Finally, when all of the various types of administrative cases are combined for the period of 
2005 through 2009, the statistical improvement is again clearly shown." 

Average Number of Days from "Accepted for Prosecution" to "Pleading Sent" 
All Administrative Matters 

Calendar Year 200 2006 2007 2008 2009 

Los Angeles 72.7 97.8 76.95 45.1 54 

San Diego 87.5 35.83 55.92 53.52 47.27 

Sacramento 65 73.75 46.65 80.15 38.56 

San Francisco 30 33.39 26.8 45.65 35.46 

Statewide 67.5 71.03 54.28 54.7 49.48 

The following third key statistical measure is the average number of days from the date 
the case is accepted for prosecution by HQE to the date the case is ultimately resolved at the 
administrative level, either by way of a stipulated settlement or decision following litigation. This 
statistical measure allows the Medical Board to accurately determine the overall length of time it 
has taken HQE to complete the prosecution of physician discipline cases at the administrative level, 
statewide, from 2005 to 2009. 

Average Number of Days from "Accepted for Prosecution" to "Decision Signed by Client"
Accusations and Accusations/Petitions to Revoke Probation 

Calendar Year 2005 2006 2007 2008 2009 

Statewide 496.82 455.22 403.61 341.51 263.90 

As the above chart clearly shows, since implementation of the VE program on January 1, 
2006, through the end of the calendar year 2009, there has been an overall 47% statewide reduction 
in the length of time it has taken to complete and entire investigation and, if warranted by the 
evidence, the entire administrative disciplinary process, for all Medical Board cases from 2005 to 
2009.65 

The administrative matters included in this calculation include the following: (1) Interim Order of Suspension cases; 
(2) Penal Code Section 23 appearances; (3) Business and Professions Code section 820 cases; (4) Petitions to Compel 
Competency Examination cases; (5) Accusation cases; (6) Accusation and Petition to Revoke Probation cases; (7) 
Petitions to Revoke Probation cases; and (8) Statement of Issues cases. Automatic suspension orders were not included 
in this calculation. Calculations were done using matters that had been resolved. 

" The methodology utilized for this third key statistical measure is as follows: Using the "Opened" date in Prolaw for 
each year, the average number of days was calculated from date the case was "Accepted for Prosecution" to the date 
"Decision Signed by Client." Every effort was made to delete duplicate cases and multiple administrative matters that 
were consolidated into one Decision signed by the client. In addition, administrative cases that were initially "Accepted 
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The fourth key statistical measure is average number of days from date of receipt of 
complaint at the Medical Board District Office to the date the case is ultimately resolved at the 
administrative level by stipulated settlement or decision. This statistical measure allows the 
Medical Board to accurately determine the overall length of time it has taken to complete the entire 
investigation and, if warranted by the evidence, the entire administrative disciplinary process for all 
Medical Board cases from 2006 to 2009. 

Average Number of Days from "Received at District Office" to "Decision Signed by Client 
Accusations and Accusations/Petitions to Revoke Probation 

Calendar Year 2006 2007 2008 2009 

Statewide 906.57 795.47 586.65 327.38 

As this statistical measure demonstrates, since implementation of the VE program, there has 
been a 63.88% overall reduction in the overall length of time it has taken to complete the entire 
investigation and administrative disciplinary process for all Medical Board cases from 2006 to 
2009,66 

Finally, any assessment of the state of physician discipline in California necessarily requires 
an examination of disciplinary outcomes. Under the Medical Practice Act, disciplinary outcomes 
range from the most severe - outright revocation or surrender of licensure - to revocation stayed 
with a period of probation - and finally to lowest level of post-accusation discipline, a public 
reprimand with or without educational courses. The following statistical measure allows the 
Medical Board to accurately determine the overall effectiveness of the VE program in obtaining the 
most severe disciplinary penalties, outright revocation, license surrenders, and revocation, stayed, 
with probation. 

Accusations Resulting in "Serious Discipline" 
Calendar Year 2006 2007 2008 2009 

Los Angeles 55.6% 68.1% 72.7% 32.4% 

Sacramento 61.0% 72.7% 64.0% 75.0% 

San Francisco 55.4% 61.3% 54.5% 30.0% 

San Diego 59.39 50.90 72.3% 54.3% 

State total 52.7% 61.1% 67.1% 73.5% 

for Prosecution," only to be reviewed and returned to the Medical Board District Office for additional investigation, 
have been calculated separately deleting the time period of investigation. The calculations for this statistical measure 
include out-of-state discipline cases. Calculations were done using matters that had been resolved 

The methodology utilized for this fourth key statistical measure is as follows: Using the "Opened" date in Prolaw 
for each year, the average number of days was calculated from date the consumer complaint was "Received at District 
Office" to the date "Decision Signed by Client." For multiple investigation matters resulting in a single administrative 
matter (by amendment to the existing Accusation and/or Accusation/Petition to Revoke Probation), the earliest date 
'Received at District Office" was used. The calculations used for this statistical measure include matters investigated 
under the VE program. Calculations were done using matters that had been resolved. 
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Significantly, during the past two years, imposition of the most serious disciplinary action in 
cases handled by HQE - Los Angeles, where attorneys presently have greater involvement during 
the investigation stage, has increased 14.3%. This statistic, standing alone, undermines a central 
premise of the Frank Report, namely, that greater attorney involvement under the VE program has 
not translated into greater public protection. As this final statistical measure clearly demonstrates, 
since implementation of the VE program, imposition of the most severe disciplinary outcomes has 
increased 10.8% statewide from the pre-VE time period, with the resulting increase in public 
protection. 67 

In conclusion, notwithstanding the problems that continue to plague the Medical Board's 
Enforcement Program, implementation of the VE program has resulted in overall improvements in 
the four key statistical measures that provide the most accurate picture of the state of physician 
discipline in California. Disciplinary outcomes over the same time period have significantly 
improved as well. 

While the VE program continues to represent a vast improvement over the prior "Deputy-
In-The-District-Office" Program, there is still nevertheless room for further improvement. In the 
next and final section of this response, HQE will report on the significant steps it has already taken 
in its continuing efforts to further improve its own performance, and also present its 
recommendations on important additional ways that the VE program can be further improved. 

III. Important Steps HOE has taken to Improve its own Performance, and Recommendations 
on How the Medical Board's Enforcement Program Can be Further Improved 

The staff of HQE - Los Angeles presently consists of twenty-two deputy attorneys general, 
one paralegal, and two supervising deputy attorneys general. It is by far the largest section in HQE 
statewide. In order increase the efficiency and productivity of HQE - Los Angeles, and further 
improve the quality of legal services provided to the Medical Board by that office, a third 
supervising deputy attorney general position has been transferred from HQE -- San Diego to HQE -
Los Angeles. That new position has been advertised, applications have been accepted, and it is 
anticipated that interviews will be conducted in the near future. 

HQE has also recently published its new "HQE Section Manual" for use by all staff in HQE 
statewide. While the manual will not be disseminated outside the Office of the Attorney General, in 
summary, it provides all HQE staff with a comprehensive set of policies and procedures that govern 
the legal work of the section, along with departmental policies and procedures, and will also be a 
valuable training resources for new deputy attorneys general who join the section in the future. It is 
anticipated that the new "HQE Section Manual" will also help to further promote uniformity in the 
handling of various legal issues by HQE staff statewide as well. 

The methodology utilized to calculate serious discipline is as follows: "Serious discipline" is defined as: (1) outright 
revocation of licensure; (2) surrender of licensure; and (3) revocation of licensure, stayed, with a period of probation of 
at least one year. Using the "Opened" date in ProLaw for each calendar year, "serious discipline" was calculated using 
the above definition. In calculating cach outcome, cases that were "declined to prosecute" and cases that did not reach 
an administrative outcome (i.e., Accusations filed but waiting administrative hearing) were omitted from the 
calculations. Out-of-state discipline cases were also omitted from the calculations. 
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In addition to these important steps that HQE has taken to improve its own performance, the 
following are HQE's recommendations on important ways that the VE program can be further 
improved to address some of the long-standing, systemic problems within the Medical Board's 
Enforcement Program. 

1. Consider Entering into an Interagency Contract for the Attorney General's Office to 
Provide the Medical Board with Investigative Services 

The inability of the Medical Board to retain experienced investigators is a well-
documented, longstanding problem that predates implementation of the VE program. 
As of 2009, the investigator vacancy rate was 16%. That unacceptable high vacancy 
rate, together with the high rate of investigator turnover, continues to seriously 
undermine the VE program. Permitting the Attorney General's Office to provide 
investigative services to the Medical Board would help to resolve the principal reason 
undermining the Medical Board's Enforcement Program's ability to complete 
investigations on a timely basis by providing trained, experienced investigators to 
compliment the job currently being performed by Medical Board investigators. For this 
reason, the HQE strongly recommends that the Medical Board consider entering into an 
interagency contract for the Attorney General's Office to provide investigative services 
to the Board, in addition to the legal services it currently provides. Funds that would 
otherwise be used by the Medical Board to pay the salaries of the currently vacant 
investigator positions could be used for this purpose. 

2. Take Concrete Steps to Improve the Medical Board's Expert Reviewer Program 

Earlier this year, the Medical Board established the Enforcement Committee and one of 
its goals is to enhance the expert reviewer training program. The committee should 
consider developing an outreach program to attract more qualified expert reviewers to 
participate in its Expert Reviewer Program. The committee should also consider 
reinstating its prior procedure under which prospective experts were actually 
interviewed to review their qualifications and to determine whether, in addition to 
meeting the minimum requirements, they are sufficiently qualified to serve as an expert 
in the Expert Reviewer Program. The Medical Board should also accept HQE's offer to 
have a Supervising Deputy Attorney General participate on the interview panel as well. 

Consideration should also be given to increasing the compensation (currently set at $150 
per hour for case review/consultation and $200 for providing expert testimony) in order 
to attract more qualified expert reviewers. Simply stated, a physician should not have to 
suffer an economic penalty for agreeing to participate as a Medical Board expert 
Finally, before they are assigned to review any case, physicians accepted by the Medical 
Board's Expert Reviewer Program should be required to attend a comprehensive 
training conference to be conducted, in part, by HQE in order to ensure that they are 
adequately trained and prepared to fulfill their duties and responsibilities as an expert for 
the Medical Board. 
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3. Increase Medical Consultant Availability in the District Offices 

The unavailability of medical consultants in the District Offices continues to be one of 
the leading causes for investigation completion delays. The Medical Board should take 
immediate steps to significantly increase medical consultant availability in the District 
Offices in order to reduce these continuing delays. 

4. Utilize Video Conferencing to Reduce Required Travel Under the VE Program 

Under the VE program, HQE has assumed the burden of the majority of required travel 
statewide between the various Attorney General's offices and Medical Board District 
Offices. As a result, HQE deputy attorneys general spend hundreds of hours a year 
traveling on California freeways in order to confer with investigators, review documents 
and attend interviews. This travel burden should be shared equally between HQE and 
the Medical Board's Enforcement Program, especially since the Board provides 
investigators with motor vehicles to use for all required travel. In addition, 
implementation of a video conferencing network statewide would eliminate the 
necessity of some of this required travel, reduce the number of attorney hours expended 
driving rather than performing legal work, and provide a convenient method for 
investigators and deputy attorneys general to readily confer when more than a simple 
telephone call is required. From an environmental standpoint, it would also reduce the 
negative impact such travel places on the environment overall. HQE recommends that 
HQE and the Medical Board work together to implement a video conferencing network 
statewide to further improve the VE program. 

5. Foster an Environment of Cooperation and Support for the VE Program within the 
Medical Board's Enforcement Program 

In some areas of the state, the VE program is working well, with HQE deputy attorneys 
general and Medical Board investigators working cooperatively and productively, and 
investigations and prosecutions being completed expeditiously. In other parts of the 
state, however, the program is not working as well as it could. However, the Frank 
Report's statement that "[there is a high level of conflict between Medical Board and 
HQE management and staff throughout much of the State" (Frank Report I, at p. X-6; 
Frank Report II, at p. X-1) is an overstatement of the occasional disagreements that have 
arisen under the VE program. In Frank Report III, this statement was revised to state 
that: "[conflicts have arisen among Board and HQES at all levels throughout the state, 
but particularly in the Los Angeles region. Conversely, in some offices, staff is 
respectful of each other's roles in the process and there is greater productivity." (Frank 
Report III, at p. X-1.) The importance of courtesy and cooperation which, in turn, 
fosters greater teamwork and productivity, has already been addressed and emphasized 
by both HQE and the Medical Board in the Joint Vertical Enforcement Guidelines 
(JVEG) (First Edition, April 2008). (See JVEG, Section 10, p. 8, entitled "Courtesy and 
Cooperation.") 
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It is important to recognize that at any given time there are over one thousand 
investigations or cases in which deputy attorneys general and Medical Board 
investigators are collaborating. It is also important to understand that only a handful of 
disputes arise each year and that all of these disputes are resolved either informally or by 
the dispute resolution process set forth in the Vertical Enforcement Manual. Indeed, over 
the twelve months, the number of conflicts requiring the formal dispute resolution 
process has almost been completely eliminated. 

HQE and Medical Board's Enforcement Program should renew their efforts to achieve 
consistency and uniform implementation of the VE program in all of its District Offices 
statewide. By fostering an environment of cooperation and support for the VE program 
within the Medical Board's Enforcement Program, the Medical Board would send a 
strong signal that it supports the program and fully expects that all those within its 
Enforcement Program do the same. 

In conclusion, thank you for the opportunity to review the Frank Report, as well as the 
opportunity for HQE to present its comprehensive report entitled "Physician Discipline Under the 
Vertical Enforcement Program." HQE looks forward to working with the Medical Board to further 
improve the VE program assist the Medical Board to reduce investigation completion delays, and 
implement much needed improvements to its Enforcement Program. 

Sincerely, 

CARLOS RAMIREZ 
Senior Assistant Attorney General 

For EDMUND G. BROWN JR. 
Attorney General 

CC: David C. Chaney 
Chief Assistant Attorney General 
Civil Law Division 
Los Angeles 

Linda Whitney 
Executive Director 
Medical Board of California 
Sacramento 
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2335. (a) All proposed decisions and interim orders of the Medical 
Quality Hearing Panel designated in Section 11371 of the Government
Code shall be transmitted to the executive director of the board, or 
the executive director of the California Board of Podiatric Medicine 
as to the licensees of that board, within 48 hours of filing. 

(b) All interim orders shall be final when filed. 
(c) A proposed decision shall be acted upon by the board or by any 

panel appointed pursuant to Section 2008 or by the California Board 
of Podiatric Medicine, as the case may be, in accordance with Section 
11517 of the Government Code, except that all of the following shall 
apply to proceedings against licensees under this chapter: 

(1) When considering a proposed decision, the board or panel and
the California Board of Podiatric Medicine shall give great weight to 
the findings of fact of the administrative law judge, except to the 
extent those findings of fact are controverted by new evidence. 

(2) The board's staff or the staff of the California Board of 
Podiatric Medicine shall poll the members of the board or panel or of 
the California Board of Podiatric Medicine by written mail ballot 
concerning the proposed decision. The mail ballot shall be sent 
within 10 calendar days of receipt of the proposed decision, and 
shall poll each member on whether the member votes to approve the 
decision, to approve the decision with an altered penalty, to refer 
the case back to the administrative law judge for the taking of 
additional evidence, to defer final decision pending discussion of
the case by the panel or board as a whole, or to nonadopt the 
decision. No party to the proceeding, including employees of the 
agency that filed the accusation, and no person who has a direct or 
indirect interest in the outcome of the proceeding or who presided at
a previous stage of the decision, may communicate directly or 
indirectly, upon the merits of a contested matter while the 
proceeding is pending, with any member of the panel or board, without
notice and opportunity for all parties to participate in the 
communication. The votes of a majority of the board or of the panel, 
and a majority of the California Board of Podiatric Medicine, are 
required to approve the decision with an altered penalty, to refer
the case back to the administrative law judge for the taking of 
further evidence, or to nonadopt the decision. The votes of two 
members of the panel or board are required to defer final decision 
pending discussion of the case by the panel or board as a whole. If 
there is a vote by the specified number to defer final decision 
pending discussion of the case by the panel or board as a whole, 
provision shall be made for that discussion before the 100-day period
specified in paragraph (3) expires, but in no event shall that 
100-day period be extended. 
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STATE AND CONSUMER SERVICES AGENCY . GOVERNOR EDMUND G. BROWN .A.STAYS OF CALIFORNIA 
Medical Board of California 
BOARD OF PODIATRIC MEDICINE 

DEPARTMENT OF CONSUMER AFFAIRS 2005 Evergreen Street, Suite 1300 Sacramento, CA 95815-3831 
P (916) 263-2647 F (916) 263-2651 www.bpm.ca.gov 

KAREN L. WRUBEL, D.P.M., President NEIL B. MANSDORF, D.P.M.. Vice President RAYMOND K. CHENG, A.I.A. 
KRISTINA M. DIXON, M.B.A. A-RIOS, M. JAMES J. LONGOBARDI, D.P.M. 

6. Legislative Committee 
Ms. Dixon, chair 

Dr. Longobardi, vice 

a. Overview S 

BPM has not submitted any proposals to the Senate Business & Professions Committee 
for possible inclusion in its 2011 committee omnibus bill for non-controversial 
provisions. Committee Consultant G. V. Ayers comments: "I'm sure there will be an 
opportunity to add something later," should the Board wish to ask consideration for 
something. 

b. Sunset review .T 

Currently, B&P Code Section 2460 sunsets BPM January 1, 2013. As Mr. Ayers has 
explained, under current law, "In the event a board sunsets, the board itself is repealed, 
and the licensing law would remain in effect." 

Mr. Ayers informs us: 

"Our plan is to send the request . . . for the report and the questionnaire at the end of 
January or first part of February. This has not changed -- so it can be expected soon. We 
will send the questionnaire at the same time that we make the request. We will ask for 
the report in the early fall of 2011 -- likely October 1. So . . . you should hear from us 
soon." 

The Senate and Assembly B&P Committees likely will hold joint 
hearings in October or November 2011, following submission of 
reports by BPM and other boards 

The Committees will sponsor sunset extension legislation in 2012 taking 
effect January 1, 2013 

Our report and the legislation may address public policy advances 

January 25, 2011 

"Boards are established to protect the people of California." 
Section 101.6, B&P Code 

www.bpm.ca.gov
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STANDING Committee Page 1 of 1 

California State Senate 
Home Senators Legislation Committees Schedules Offices/Caucuses Audio/TV Faqs/Links 

Sub ~Standing Committees~ 
Committees Business, Professions and Economic Development 

Information Business and Professions meets every Monday at 1:30 P.M. in Room 3191. 

JURISDICTION: Bills relating to business and professional practices and 
regulations other than bills relating to horseracing, alcoholic beverages, oil, 
mining, geothermal, or forestry industries. 

Members: Addresses & Staff: 
Chief Consultant:Senator Curren Price (Chair) 
Bill GageSenator Bill Emmerson (Vice Chair) 
Consultants:Senator Ellen Corbett 
GSenator Lou Correa 
V. AyersSenator Ed Hernandez 
Sarah MasonSenator Gloria Negrete Mcleod 
Rosielyn PulmanoSenator Juan Vargas 
Assistant:Senator Mimi Walters 
Kathy SullivanSenator Mark Wyland 
Phone: 
916)651-4104 
Room 2053 

Home Senators Legislation Committees Schedules Offices/Caucuses Audio/TV Faqs/Links 
Please send any questions or comments about this site to WebMaster@sen.ca.gov 

http://www.senate.ca.gov/ftp/sen/committee/STANDING/BUSINESS/_home1/PROFILE.... 1/26/2011 

http://www.senate.ca.gov/ftp/sen/committee/STANDING/BUSINESS/_home1/PROFILE
mailto:WebMaster@sen.ca.gov


Page 1 of 2 

Jim Rathlesberger 

From: Ayers, GV [GV.Ayers@sen.ca.gov] 

Sent: Wednesday, January 26, 2011 4:06 PM 
To: Richard Woonacott; Luis Portillo; Kimberly Kirchmeyer; Bev Augustine; Pam Wortman; 

Accountancy - Matthew Stanley; pbowers@cba.ca.gov; Janelle Wedge; Doug McCauley; Justin 
Sotelo; William Douglas; Sherry Mehl; BAR - Virgina Vu; Barbering & Cosmo - April Oakley; Kristy 
Underwood; Kim Madsen; Tracy Rhine; Rick Fong; Joanne Wenzel; Noreene Dekoning; Connie 
Trujillo; Lisa Moore; Lori Hubble; Yvonne Fenner; cchristenson@cslb.ca.gov; 
MBrown@csib.ca.gov; ssands@cslb.ca.gov; DBC - Cathy Poncabare; Donna Kantner, Richard 
DeCuir; Paul Riches; Electronic & Appliance Repair - Sophia Azar; Brian Stiger; Joanne Arnold; 
Guidedogboard; LINDA_SHAW@DCA.CA.GOV; Landscape Architects Committee - Ethan 
Mather, Jennifer Simoes; Linda. Whitney@mbc.ca.gov; Francine Davies; Alcidia Valim; Louise 
Bailey; Heather Martin; Margie McGavin; Mona Maggio; Donald Krpan; Rebecca Burton; 
eportman@mbc.ca.gov; Kelli Okuma; Ryan Vaughn; Gil DeLuna; Anne Sodergren; Virginia K. 
Herold; Sarah Conley; Steven Hartzell; Rebecca Marco; Jim Rathlesberger; Robert Kahane; 
Linda Kassis; Christine Molina; Stephanie Nunez; Annemarie DelMugnaio; Cynthia Alameda; 
Sherrie Moffet-Bell; Vet Board - Jennifer Thornburg; Susan Geranen; Marina Okimoto; Teresa 
Bello-Jones 

Cc: Gage, Bill; Pulmano, Rosielyn; Mason, Sarah; Alexander, Amber; Smith, Taryn; Paul, Richard; 
Sullivan, Kathleen 

Subject: 4 Year Sunset Review Schedule 

Attachments: Schedule for Sunset Review 2010 to 2014 (4 years).doc 

Here is the current copy of the 4-year Sunset Review Schedule. It has been updated to reflect the sunset 
date adjustments made last year in SB 294. Please review the code sections and the dates for your 
board or bureau, and if there are any errors or questions, don't hesitate to call or email me. The last 
page of the attached document gives the 4-year review cycle and lists the boards which are up for 
review each year. 

2010/2011 Sunset Review - Hearing dates are listed below. We will send each board a letter/email with 
greater details in the near future. 

Monday, March 14, 2011 
Board of Registered Nursing 

Board of Vocational Nurses and Psychiatric Technicians 
Dental Board of California 
State Athletic Commission 

Monday, March 21, 2011 
Board of Accountancy 
Professional Fiduciaries Bureau 
Contractors State License Board 

Board for Professional Engineers, Land Surveyors and Geologists 
Architects Board and Landscape Architects Technical Committee 

2011/2012 Sunset Review - It is anticipated that boards subject to review in 2011/12 will receive a 
request from the Committee in the next few weeks requesting the submission of a sunset report by 
October 1, 2011. That request will include the current questionnaire from the Committee. 

Some have asked whether the new Joint Sunset Committee, created by last year's AB 1659 and AB 2130 
will now review DCA boards and bureaus. It is anticipated that the Joint Committee, Chaired by 
Assemblymember Huber, will focus on reviewing other agencies in the state and the policy Committees 
(i.e., the Business and Professions Committees in the Senate and Assembly) will review DCA boards and 
bureaus. 

1/26/2011 

mailto:eportman@mbc.ca.gov
mailto:Whitney@mbc.ca.gov
mailto:LINDA_SHAW@DCA.CA.GOV
mailto:ssands@cslb.ca.gov
mailto:MBrown@csib.ca.gov
mailto:cchristenson@cslb.ca.gov
mailto:pbowers@cba.ca.gov
mailto:GV.Ayers@sen.ca.gov
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Feel free to forward this email as you see fit. 

G. V. Ayers, Consultant 

Senate Business, Professions & Economic Development Committee 
State Capitol, Room 2053 
Sacramento, CA 95814 
916.651.4104 (office) 
916.324.0917 (fax) 

1/26/2011 
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You & Your Doctor of Podiatric Medicine 
Highly trained specialists keep Americans on the move 

Walking on two feet is distinctly human. Our mobility is so basic we take it for granted 
until we need help to retain or regain it. Whether we are athletic or just pursuing the joy 
of an active and independent life, we have podiatrists to help keep us able and agile. 

Podiatric medicine is an elite specialty 

In the early 1900s, a few physicians like Dr. William M. Scholl recognized that the lower 
extremity was being ignored and worked to establish a new profession of specialists. 
Podiatric medicine was born and has become an elite specialty, particularly in 
California. Once known as chiropodists and later podiatrists, these specialists are now 
known as doctors of podiatric medicine (DPMs). DPMs are licensed and regulated in 
California by the California Board of Podiatric Medicine. Here are some things you may 
not know about this medical specialty. DPMs: 

Graduate from four-year podiatric medical schools closely paralleling the general 
medical school curriculum, but with an emphasis on biomechanics and conditions 
affecting the lower extremity. 
Must complete the first two years of a three-year graduate medical education 
residency program before being licensed. Other doctor licensing boards only 
require one year. 

Must meet peer-reviewed continuing competence requirements every two years 
in order to renew their licenses. The California Board of Podiatric Medicine is still 
the only doctor-licensing board in the country to implement this long-
recommended reform. 
Have embraced lifelong learning and prevention of patient harm more than any 
other medical specialty. 
Have seen public complaints drop 50 percent since the Board of Podiatric 
Medicine initiated continuing competence more than 10 years ago. This 
accomplishment is unique among licensed healthcare professionals. 

The California Podiatric Medical Association and the State licensing board have done 
much more to promote good medicine including: 

. Insisting on Primary Source Verification - the gold standard for ensuring 
applicants are qualified and meet all the requirements for becoming California 
doctors. The Board wrote Primary Source Verification into its law so that no one 
could consider it open to waiver. 

Emphasizing quality over quantity - there are fewer than 2,000 DPMs practicing 
In California, but they all adhere to rigid standards. 
Disclosing information on cases referred to the Attorney General for prosecution, 
instead of waiting until the Attorney General prepares a formal accusation. BPM 
s one of the few health licensing boards to do this. 

Here are some other facts about DPMs: 
DPMs are independent practitioners treating conditions affecting the feet, ankles, 

and related parts of the legs. 



DPMs diagnose, prescribe, treat, and perform surgery within this scope, as 
provided in the State Medical Practice Act. 

DPMs will often specialize in areas such as surgery, conservative foot care with 
expert knowledge of ambulation and biomechanics, or the care and preservation 
of diabetics' feet (to prevent amputations and keep patients mobile). 

Whether generalists or specialists, DPMs often are the first to see patients or to 
recognize their general health problems and will refer to other physicians as 
appropriate. 

Due to their close doctor-patient relationships and surgical skills, DPMs are also 
in high demand as assistant surgeons in non-podiatric surgeries. Since 2004, the 
State Medical Practice Act has made it part of DPM's scope to assist other 
surgeons in any surgical procedure. 

How to Choose a Doctor 

The Board of Podiatric Medicine Web site is rich with advice and information on how to 
choose a doctor of podiatric medicine. 
www.bpm.ca.gov 

Your can verify the license of any DPM licensed in California by clicking on the Board's
verifications link: 

http://www2.dca.ca.gov/pis/wllpub/wilqryna$icev2.startup?p_qte_code=POD&p_qte_pg 
m_code=7100 

For more information, contact the California Board of Podiatric Medicine. 

California Board of Podiatric Medicine 
2005 Evergreen St., Suite 1300 
Sacramento, CA 95815 
www.bpm.ca.gov 
Phone: (916) 263-2647 
Fax: (916) 263-2651 
E-mail: BPM@dca.ca.gov 

Information about DPMs is also available from the California Podiatric Medical 
Association. You can search the association's Web site for members of the professional 
association who practice in your area. Doctors of podiatric medicine do not have to be 
members of the association, but membership is one of the things patients often look for 
when evaluating a doctor's credentials. 

California Podiatric Medical Association 
2430 K St., Suite 200 
Sacramento, CA 95816 
www.calpma.org 
Phone: (916) 448-0248 or (800) 794-8988 
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