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OF CALIFORNIA STATE AND CONSUMER SERVICES AGENCY . GOVERNOR EDMUND G. BROWN JA. 

Medical Board of California 
BOARD OF PODIATRIC MEDICINE 

DEPARTMENT OF CONSUMER AFTAINS 2005 Evergreen Street, Suite 1300, Sacramento, CA 95815 
FAX: 916.263.2651 WWW.BPM.CA.GOVPHONE: 916.263.2647 

EDWARD E. BARNESNEIL B. MANSDORF, D.P.M., President JAMES J. LONGOBARDI, D.P.M., Vice President 
KAREN L. WRUBEL, D.P.M.

KRISTINA M. DIXON, M.B.A 

ENFORCEMENT COMMITTEE 

..Oa Overview ...... 

b. Data Reports.... 

Complaint and Disciplinary Data Report, Continuing Compentence Report, BPM and MBC 
Matrix Reports, the Monthly Enforcement Report to DCA, Enforcement Measures Report 
and the Probation Report are exhibited in Tab P. 

c. June 8 Medical Consultant Training.......... 

The training went well and was attended by the following BPM Consultants: Carl Wagreich, 
Randy Sarte, Scott Rosenthal, Victoria Foley, Martin Taubman, Frank Kase, and Jack Bois. 
The June 8 Medical Consultant Training Agenda is exhibited in Tab Q. 

d. Conforming to Medical Board Uniform Standards...................k 

As indicated in exhibit R, the Director vetoed BPM's proposed regulation updating section 
1399.710 re the revision date of our Manual of Disciplinary Guidelines from 2005 to 2011. 
In a courtesy call prior to the issuance of this veto letter, DCA Legislative and Policy 
Review Manager Luis Portillo indicated he understood BPM had adopted the Medical 
Board's manual language (which DCA approved) verbatim, but that DCA would be asking 
the Medical Board to revise its language as well pursuant to additional guidance being 
developed by the Department. BPM staff indicated we would monitor MBC action and 
proposed follow up action once again by BPM to remain consistent with the Medical 
Board. The Medical Board is meeting July 19-20. Staff will report at BPM's next meeting. 

Submitted by: 

Bethany DeAngelis 
Enforcement Coordinator 

July 2012 

"Boards are established to protect the people of California." 
Section 101.6, B&P Code 

WWW.BPM.CA.GOV


State of CaliforniaBOARD of 
Edmund G. Brown Jr., Governor

CHIROPRACTIC 
.........'EXAMINERS 

STATE Of CALIFORNIA 

May 10, 2012 

Notice of Citation Closure 

Jim Rathlesberger 
BPM '12MAY11 PM12:02Board of Podiatric Medicine 

2005 Evergreen Street, Ste 1300 
Sacramento, CA 95815-3831 

Re: Case Number CH 2012-10639 

Dear Mr. Rathlesberger, 

The Board of Chiropractic Examiners (Board) has completed its investigation of the above-
referenced complaint you submitted against John Krage, D.C. 

In accordance with Business and Professions Code section 125.9 and California Code of 
Regulations section 390, the Board issued Citation Number 2012-10639 and a fine against Dr. 
Chiropractor for violation of CCR 311 - advertising. He has satisfied the conditions of the 
citation and fine, and we are closing our file in this matter. Please be advised that citations 
issued against licensees are a matter of public record. 

If you have any questions regarding this matter, my contact information is listed below. 

Sincerely, 

Christina Villanueva 
Associate Analyst 
Compliance Unit 
(916) 263-5373 

T (916) 263-5355 Board of Chiropractic Examiners 

(916) 263-5369 2525 Natomas Park Drive, Suite 260 
IT/TDD (800) 735-2929 Sacramento, California 95833-2931 

Consumer Complaint Hotline www.chiro.ca.gov 
(866) 543-1311 
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Page 1 of 3Consumer Protection Enforcement Initiative 

Home Logout Help 

CONSUMER PROTECTION 

ENFORCEMENT INITIATIVE 

Monthly Enforcement Report to DCA 

Month: May 

Year: 2012 

Program: California Board of Podiatric Medicine 

Date Submitted: 06-15-2012 

Complaint Intake 

Complaints Received by the Program. Measured from date received to assignment for investigation of closure 
without acti 

Complaints 

Received' 15 

Closed without Assignment for Investigation: 0 

Assigned for Investigation: 20 

Average Days to Close or Assigned for Investigation: 9 

Pending: 1 

Convictions/Arrest Reports 

Received: 2 

Closed: 2 

Average Days to Close: 2 

Pending: 0 

Investigation 

Complaints investigated by the program whether by desk investigation or by field investigation. Measured by date 
the complaint is received to the date the complaint is closed or referred for enforcement action. If a complaint is 

6/28/2012http://inside.dca.ca.gov/webapps/enforcement/view_report.php?id=1213 

http://inside.dca.ca.gov/webapps/enforcement/view_report.php?id=1213


Page 2 of 3Consumer Protection Enforcement Initiative 

never referred for Field Investigation, it will be counted as "Closed" under Desk Investigation. If a complaint is 
referred for Field Investigation, it will be counted as "Closed" under Non-Sworn or Sworn. 

Desk Investigation 

Initial Assignment for Desk Investigation: 22 

Closed: 22 

Average Days to Close: 74 

Pending: 38 

Field Investigation (Non-Sworn) 

Assignment for Non-Sworn Field Investigation: 3 

Closed: 2 

Average Days to Close: 375 

Pending: 16 

Field Investigation (Sworn) 

Assignment for Sworn Field investigation: 0 

Closed: 0 

Average Days to Close: 0 

Pending: 0 

All Investigation 

Closed: 24 

Average Days to Close: 99 

Pending: 54 

Enforcement Actions 

AG Cases 

AG Cases Initiated: 0 

AG Cases Pending: 7 

SOIs/Accusations 

SOIs Filed: 0 

SOIs Withdrawn: 0 

SOIs Dismissed: 0 

6/28/2012http://inside.dca.ca.gov/webapps/enforcement/view_report.php?id=1213 

http://inside.dca.ca.gov/webapps/enforcement/view_report.php?id=1213


Page 3 of 3Consumer Protection Enforcement Initiative 

SOIs Declined: 0 

Average Days to Complete SOIs: 0 

Accusations Filed: 0 

Accusations Withdrawn: 0 

Accusations Dismissed: 0 

Accusations Declined: 0 

Average Days to Complete Accusations: 0 

Decisions/Stipulations 

Proposed/Default Decisions: 0 

Stipulations: 0 

Disciplinary Orders 

Final Orders (Proposed Decisions Adopted, Default Decisions, Stipulations): 0 

Average Days to Complete: 0 

im Suspension Orders: 0 

Citations 

Final Citations: 0 

Average Days to Complete: 0 

Comments: 

Copyright @ 2010 State of California 

6/28/2012http://inside.dca.ca.gov/webapps/enforcement/view_report.php?id=1213 

http://inside.dca.ca.gov/webapps/enforcement/view_report.php?id=1213
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Department of Consumer Affairs 

Board of Podiatric 
Medicine 

Performance Measures 
Q3 Report (January - March 2012) 

To ensure stakeholders can review the Board's progress toward meeting its enforcement goals 
and targets, we have developed a transparent system of performance measurement. These 
measures will be posted publicly on a quarterly basis. 

Volume 
Number of complaints and convictions received. 

Q3 Total: 20 

Q3 Monthly Average: 7 

January February March 

Actual 10 

Intake 
Average cycle time from complaint receipt, to the date the complaint was assigned to an 
investigator. 

Target: 9 Days 
Q3 Average: 9 Days 

15 

10 

January February March 

Target 19 

Actual 12 



Probation Violation Response 
Average number of days from the date a violation of probation is reported, to the date 
the assigned monitor initiates appropriate action. 

Target: 14 Days 

Q3 Average: N/A 

The Board did not handle any probation violations 
this quarter. 
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STATE OF CALIFORNIA STATE AND CONSUMER SERVICES AGENCY . GOVERNOR EDMUND G. BROWN JR. 

Medical Board of Californiadca BOARD OF PODIATRIC MEDICINE 
DEPARTMENT OF CONSUMER AFFAIRS 2005 Evergreen Street, Suite 1300, Sacramento, CA 95815-3831 

P (916) 263-2647 F (916) 263-2651 www.bpm.ca.gov 

AGENDA 

Enforcement Meeting/Consultant Training Session 
8:30 am -12:00 pm - June 8, 2012 

Disneyland Hotel 
Frontier Tower - Western Room 

1600 South Disneyland Drive 
Anaheim, CA 
(714) 635-2300 

1. Introductions 8:30 - 8:35 

Presenter: Bethany DeAngelis, BPM Enforcement Coordinator 

8:35 -8:452. Role of the Consultant 
Presenter: Bethany DeAngelis, BPM Enforcement Coordinator 

3. Report Format 8:45 - 9:15 
Presenters: Harinder Kapur, DAG 

John Hirai, MBC Supervising Investigator 

4. Field Investigations 9:15 - 10:00 

Presenters: John Hirai, MBC Supervising Investigator 
Harinder Kapur, DAG 

a. MBC Investigation Procedures 
b. Vertical Prosecution 
C. What can be done when the subject cancels or is a no show? 

10:00 - 10:155. Probation 
Presenter: John Hirai, MBC Supervising Investigator 

a. MBC Probation Procedures 
b. Roundtable Discussion on being a Practice Monitor 

6 10:15 - 10:30Communication between Parties 
Roundtable question and answer discussion on what communications are allowed between 
Consultants, Experts and other involved parties and how to improve communication for effective 
case management. 

7. 10:30 - 12:00Case Reviews 
Presenters: Martin Taubman, DPM 

Randall Sarte, DPM 

"Boards are established to protect the people of California." 
Section 101.6, B&P Code 

www.bpm.ca.gov
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YATE OF CALIFORNIA STATE AND CONSUMER SERVICES AGENCY . GOVERNOR ERMLING G BROWN JA. 

Executive Office = 
1625 N. Market Boulevard, Suite S-308, Sacramento, CA 95834 

APARTMENT OF CONSAIMIRANIANS P (916) 574-8200 F (916) 574-8613 | www.dca.ca.gov 

May 3, 2012 

Neil Mansdorf, DPM 
President 
Board of Podiatric Medicine 
2005 Evergreen Street, Ste. 1300 
Sacramento, CA 95815 

RE: Proposed Regulations 16 CCR $1399.710 Disciplinary Guidelines 

Dr. Mansdorf: 

I regret to inform you that I am disapproving the proposed regulations by the Board of Podiatric 
Medicine (Board), specifically, as it relates to the implementation of the Uniform Standards for 
Substance-Abusing Licensees (Uniform Standards). 

Business and Professions (B&P) Code section 315 established the Substance Abuse Coordination 
Committee to create Uniform Standards to be used by the healing arts boards when dealing with 
substance-abusing licensees. The intent of the Uniform Standards is to protect the public by ensuring 
that, at a minimum, a set of best practices or standards are adopted by health-care related boards to 
deal with practitioners with alcohol or drug problems (Assembly Committee on Business and 
Professions, analysis of SB 1441 (2008-2009 regular session), as amended June 16, 2008). A board 
cannot disregard a specific standard because it does not like the standard or because it believes that 
the standard is too cumbersome. 

The opinions of the Office of Legislative Counsel and the Office of the Attorney General, as well as the 
Department's Legal Affairs Office, conclude that section 315 of the B&P Code requires that the Uniform 
Standards must be applied, without deviation, where the subject is found to be a substance abuser. 
The regulations proposed by the Board do not implement all of the Uniform Standards as required by 
law. Additionally, the proposed regulations, which include a few of the Uniform Standards, allow the 
Board the discretion to deviate from those Uniform Standards, which is inconsistent with the law. The 
Uniform Standards are crucial to the protection of the public from potential harm by substance-abusing 
licensees. Therefore, under the authority granted to me by B&P Code section 313.1 (d), I must 
disapprove the proposed regulations for the reasons previously stated. 

I encourage the Board to work with your legal counsel to make the necessary changes to the proposed 
regulation to address the Department's concerns. Should you have any questions, please contact 
Doreathea Johnson, Deputy Director of Legal Affairs at (916) 574-8220. 

Sincerely, 

Denise Brown 
Director 
Department of Consumer Affairs 

Attachments: Legislative Counsel Legal Opinion October 27, 2011 
Office of the Attorney General Legal Opinion February 29, 2012 

cc: Awet Kidane, Chief Deputy Director, Department of Consumer Affairs 
Doreathea Johnson, Deputy Director, Department of Consumer Affairs 
Jim Rathlesberger, Executive Officer, Board of Podiatric Medicine 

www.dca.ca.gov


BOARD OF PODIATRIC MEDICINE 
Disciplinary Guidelines 

Specific Language 

Amend section 1399.710 in Article 11 of Title 16, Division 13.9, to read as follows: 

1399.710. Disciplinary Guidelines. 

In reaching a decision on a disciplinary action under the Administrative Procedure Act 
(Government Code Section 11400, et seq.), the board shall consider the disciplinary 
guidelines entitled "Manual of Disciplinary Guidelines with Model Disciplinary Orders" 
[revised September 2005 2011] which are hereby incorporated by reference. Deviation 
from these guidelines and orders, including the standard terms of probation, is 
appropriate where the board in its sole discretion determines that the facts of the 
particular case warrant such a deviation -for example: the presence of mitigating 
factors; the age of the case; evidentiary problems. 

Note: Authority cited: Section 2470, Business and Professions Code; and Section 
11400.20, Government Code. Reference: Sections 11400.20 and 11425.50(e), 
Government Code. 

https://11400.20
https://11400.20
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State of California 



9 Controlled Substances- Abstain from Use 
Respondent shall abstain completely from the personal use or 
possession of controlled substances as defined in the California 
Uniform Controlled Substances Act, dangerous drugs as defined by 
Business and Professions Code section 4022, and any drugs 
requiring a prescription. This prohibition does not apply to 

anothermedications lawfully prescribed to respondent by 
practitioner for a bona fide illness or condition. 

Within 15 calendar days of or receiving any lawfully prescribed 
lawful preseription medications, respondent shall notify the
Board or its designee of the: issuing practitioner's name, 
address, and telephone number; medication name, and strength, and 
quantity; and issuing pharmacy name, address, and telephone
number. 

If respondent has a confirmed positive biological fluid test for 
any substance (whether or not legally prescribed) and has not 
reported the use to the Board or its designee, respondent shall 
receive a notification from the Board or its designee to 
immediately cease the practice of medicine. The respondent shall 
not resume the practice of medicine until final decision on an 
accusation and/or a petition to revoke probation. An accusation 
and/or petition to revoke probation shall be filed by the Board 
within 15 days of the notification to cease practice. If the 
respondent requests a hearing on the accusation and/or petition 
to revoke probation, the Board shall provide the respondent with 
a hearing within 30 days of the request, unless the respondent 
stipulates to a later hearing. A decision shall be received from 
the Administrative Law Judge or the Board within 15 days unless
good cause can be shown for the delay. The cessation of practice 
shall not apply to the reduction of the probationary time period. 

If the Board does not file an accusation or petition to revoke 
probation within 15 days of the issuance of the notification to 
cease practice or does not provide respondent with a hearing 
within 30 days of such a request, the notification to cease 
practice shall be dissolved. 

10. Alcohol - Abstain from Use 

Respondent shall abstain completely from the use of products or
beverages containing alcohol. 

If respondent has a confirmed positive biological fluid test for 
alcohol, respondent shall receive a notification from the Board 
or its designee to immediately cease the practice of medicine. 
The respondent shall not resume the practice of medicine until 
final decision on an accusation and/or a petition to revoke 
probation. An accusation and/or petition to revoke probation 
shall be filed by the Board within 15 days of the notification to 
cease practice. If the respondent requests a hearing on the 
accusation and/or petition to revoke probation, the Board shall 
provide the respondent with a hearing within 30 days of the 
request, unless the respondent stipulates to a later hearing. 
decision shall be received from the Administrative Law Judge or 

XX 



the Board within 15 days unless good cause can be shown for the 
delay. The cessation of practice shall not apply to the reduction
of the probationary time period. 

If the Board does not file an accusation or petition to revoke 
probation within 15 days of the issuance of the notification to 
cease practice or does not provide respondent with a hearing 
within 30 days of such a request, the notification to cease 
practice shall be dissolved. 

11. Biological Fluid Testing 

Respondent shall immediately submit to biological fluid testing, 
at respondent's expense, upon the request of the Board or its 
designee. "Biological fluid testing" may include, but is not 
limited to, urine, blood, breathalyzer, hair follicle testing, or 
similar drug screening approved by the Board or its designee. 
Prior to practicing medicine, respondent shall contract with a 
laboratory or service approved in advance by the Board or its 

observed,designee that will conduct random, unannounced, 
biological fluid testing. The contract shall require results of 
the tests to be transmitted by the laboratory or service directly 
to the Board or its designee within four hours of the results 
becoming available. Respondent shall maintain this laboratory or 
service contract during the period of probation. 

A certified copy of any laboratory test results may be received 
in evidence in any may proceedings between the Board and the 
respondent. Failure to submit to, or failure to complete the 
required biological fluid testing, is a violation of probation. 

If respondent fails to cooperate in a random biological fluid 
testing program within the specified time frame, respondent shall 
receive a notification from the Board or its designee to 
immediately cease the practice of medicine. The respondent shall
not resume the practice of medicine until final decision on an 
accusation and/or a petition to revoke probation. An accusation 
and/or petition to revoke probation shall be filed by the Board 

If thewithin 15 days of the notification to cease practice. 
respondent requests a hearing on the accusation and/or petition 
to revoke probation, the Board shall provide the respondent with
a hearing within 30 days of the request, unless the respondent 
stipulates to a later hearing. A decision shall be received from 
the Administrative Law Judge or the Board within 15 days unless 
good cause can be shown for the delay. The cessation of practice 
shall not apply to the reduction of the probationary time period. 

If the Board does not file an accusation or petition to revoke 
probation within 15 days of the issuance of the notification to 
cease practice or does not provide respondent with a hearing 
within 30 days of such a request, the notification to cease 
practice shall be dissolved. 

XX 



VIOLATION OF PROBATION 

Minimum penalty: 30 day suspension Impose actual period of 
suspension 

Maximum penalty: Revocation Impose penalty that was stayed 

The maximum penalty should be given for repeated similar offenses 
or for probation violations revealing a cavalier or recalcitrant 
attitude. A violation of any of the following conditions of 
probation Other violations of probation should result in, draw at 
minimum, a 60 day least a period of actual suspension:-
preferably 90 days or more. 
1. Controlled Substances - Maintain Records and Access to 

Records and Inventories [8] 
2 . Biological Fluid Testing [11] 
3 . Professional Boundaries Program [18] 
4 . Psychiatric Evaluation [21] 
5 . Psychotherapy [22] 

Medical Evaluation and Treatment [23] 
Third Party Chaperone [26] 

It is the expectation of the Board of Podiatric Medicine that the 
appropriate penalty for a doctor of podiatric medicine who did 
not successfully complete a clinical training program ordered as 
part of his or her probation is revocation. 

XX 



STATE OF CALIFSON 

DIVISION OF LEGAL AFFAIRS 
1625 N. Market Blvd., Suite S 309, Sacramento, CA 95834 
P (916) 574-8220 F (916) 574-8623 

MEMORANDUM 

DATE April 5, 2012 

TO ALL HEALING ARTS BOARDS 

FROM DOREATHEA JOHNSON 

Deputy Director, Legal Affairs 
Department of Consumer Affairs 

. .. . . . 

Opinion Regarding Uniform Standards for Substance-AbusingSUBJECT 
Licensees (SB 1441) 

. . . 

This memo addresses a number of questions that have been raised concerning the 
discretion of healing arts boards. with respect to the Uniform Standards for Substance-
Abusing Healing Arts Licensees ("Uniform Standards") that were formulated by the 
Substance Abuse Coordination Committee and mandated by Business and Professions 
Code section 315. Previously, there have been discussions and advice rendered, 
opining that the boards retain the discretion to modify the Uniform Standards. This 
opinion, largely influenced by the fact that the rulemaking process necessarily involves 
the exercise of a board's discretion, has been followed by a number of boards as they 
completed the regulatory process. 

Two opinions, one issued by the Legislative Counsel Bureau ("Legislative Counsel") 
dated October 27, 2011, and an informal legal opinion, rendered by the Government 
Law Section of the Office of the Attorney General ("Attorney General"), dated 
February 29, 2012, have been issued and address the discretion of the boards, in 
adopting the Uniform Standards. This memo is to advise the healing arts boards of this 
office's opinion regarding the questions raised, after a review of these two opinions. A 
copy of each opinion is attached for your convenience. 



All Healing Arts Boards 
April 5, 2012 
Page 2 

Questions Presented 

1. Do the healing arts boards retain the discretion to modify the content of the 
specific terms or conditions of probation that make up the Uniform 
Standards? 

Both Legislative Counsel and the Attorney General concluded that the healing 
arts boards do not have the discretion to modify the content of the specific terms 
or conditions of probation that make up the Uniform Standards. We concur with 
that conclusion. 

2 . Do the healing arts boards have the discretion to determine which of the 
Uniform Standards apply in a particular case? 

Legislative Counsel opined that, unless the Uniform Standards specifically so 
provide, all of the Uniform Standards must be applied to cases involving 
substance-abusing licensees, as it was their belief that the Legislative intent was 
to "provide for the full implementation of the Uniform Standards." The Attorney 
General agreed with Legislative Counsel. Following our review and analysis of 
Business and Professions Code Section 315, we concur with both the Office of 
the Attorney General and the Legislative Counsel. 

3. Is the Substance Abuse Coordination Committee (SACC) the entity with 
rulemaking authority over the uniform standards to be used by the healing
arts boards? 

The Legislative Counsel concluded that the SACC had the authority to 
promulgate regulations mandating that the boards implement the Uniform 
Standards. However, the Office of the Attorney General disagreed and 
concluded that the SACC was not vested with the authority to adopt regulations 
implementing the uniform standards. We agree with the Office of the Attorney 
General. It is our opinion that the authority to promulgate the regulations 
necessary to implement the Uniform Standards, lies with the individual boards 
that implement, interpret or make specific, the laws administered by those 
boards. As the SACC is limited to the creation or formulation of the uniform 
standards, but is not authorized to implement the laws of the healing arts boards, 
it does not have authority to adopt regulations to implement those standards. 
Consequently, we agree with the Attorney General's opinion that the SACC is not 
the rule-making entity with respect to the Uniform Standards, and therefore has 
no authority to adopt the Uniform Standards as regulations. 

It is our recommendation that healing arts boards move forward as soon as possible to 
implement the mandate of Business and Professions Code section 315, as it relates to 
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the Uniform Standards. Some of the standards are appropriate for inclusion in an 
agency's disciplinary guidelines, which necessarily will involve the regulatory process 
Others are administrative in nature and not appropriate for inclusion in the disciplinary 
guidelines. For example, Uniform Standard No. 16 which sets forth reporting 
requirements would not be appropriate for inclusion in disciplinary guidelines. 

Please work with your assigned legal counsel to determine how best to implement the 
Uniform Standards. This should include a discussion as to whether : (1) the Uniform 
Standards should be placed in a regulation separate from the disciplinary guidelines; (2) 

the implementing regulation should include a definition of (or criteria by which to 
determine) what constitutes a "substance-abusing licensee." 

It is hopeful that the foregoing information addresses your concerns with respect to the 
implementation of the mandatory uniform standards. 

Attachments 

cc: Denise Brown, DCA Director 
Awet Kidane, DCA Chief Deputy Director 
DCA Legal Affairs Attorneys 



LEGISLATIVE 
. :. .COUNT 

October 27, 2011 

Honorable Curren D. Price Jr. 

Room 2053. State Capitol 

HEALING ARTS BOARDS: ADOPTION OF UNIFORM STANDARDS . #1124437 

Dear Senator Price: 

You have asked two questions with regard to the adoption of uniform standards by 

the Substance Abuse Coordination Committee pursuant to Section 315 of the Business and 
Professions Code. You have asked whether the Substance Abuse Coordination Committee is 

required to adopt the uniform standards pursuant to the rulemaking procedures under the 
Administrative Procedure Act (Ch. 3.5 (commencing with Sec. 11340), Pr. 1. Div. 3. Title 2. 
Cov. C.). You have also asked, if the uniform standards are properly adopted by the 
Substance Abuse Coordination Committee, whether the healing arts boards are required ro 
implement them. 

By way of background. Section 315 of the Business and Professions Code' 
provides as follows: 

"315. (a) For the purpose of determining uniform standards that will be 
used by healing arts boards in dealing with substance-abusing licensees, there is 

established in the Department of Consumer Affairs the Substance Abuse 
Coordination Committee. The committee shall be comprised of the executive 

officers of the department's healing arts boards established pursuant to 
Division 2 (commencing with Section 500). the State Board of Chiropractic. 
Examiners. the Osteopathic Medical Board of California, and a designee of the 

State Department of Alcohol and Drug Programs. The Director of Consumer 

Affairs shall chair the committee and may invite individuals or stakeholders 
who have particular expertise in the area of substance abuse to advise the 
committee 

'All further section references are to the Business and Professions Code, unless 
otherwise referenced. 
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"(b) The committee shall be subject to the Bagley-Keene Open Meeting 

Act ( Article 9 (commencing with Section 1 1 120) of Division 3 of Title 2 of the 
Ciovernment Code). 

"(c) By january 1. 2010. the committee shall formulate uniform and 
specific standards in each of the following areas that each healing arts board 
shall use in dealing with substance-abusing licensees, whether or not a board 
chooses to have a formal diversion program: 

(1) Specific requirements for a clinical diagnostic evaluation of the 
licensee, including, but not limited to. required qualifications for the providers 
evaluating the licensee. 

"(2) Specific requirements for the temporary removal of the licensee from 
practice, in order to enable the licensee to undergo the clinical diagnostic 
evaluation described in paragraph (1 ) and any treatment recommended by the 
evaluator described in paragraph (1) and approved by the board, and specific 
criteria that the licensee must meet before being permitted to return to practice 

on a full-time or part-time basis. 

"(3) Specific requirements that govern the ability of the licensing hoard to 

communicate with the licensee's employer about the licensee's status and 
condition. 

"(4) Standards governing all aspects of required resting, including, but 
nor limited to. frequency of testing. randomness, method of notice to the 
licensee. number of hours between the provision of notice and the rest 
standards for specimen collectors, procedures used by specimen collectors, the 
permissible locations of testing, whether the collection process must be 
observed by the collector, backup resting requirements when the licensee is on 
vacation or otherwise unavailable for local testing, requirements for the 
laboratory that analyzes the specimens, and the required maximum timeframe 

from the test to the receipt of the result of the rest. 

"(5) Standards governing all aspects of group meeting attendance 
requirements, including. but not limited to. required qualifications for group 
meeting facilitators, frequency of required meeting attendance, and methods of 

documenting and reporting attendance or nonattendance by licensees. 

"(6) Standards used in determining whether inpatient, outpatient, or 
orher type of treatment is necessary. 

(7) Werksice monitoring requirements and standards, including. but 
nor limited to, required qualifications of worksite monitors, required methods 

of monitoring by worksite monitors, and required reporting by worksite 
monitors. 

(8) Procedures to be followed when a licensee tests positive for a banned 
substance. 

(9) Procedures to be followed when a licensee is confirmed to have 
ingested a banned substance. 
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(10) Specific consequences for major violations and minor violations. In 

parcicular. the committee shall consider the use of a deferred prosecution 

stipulation similar to the stipulation described in Section 1000 of the Penal . 
Code. in which the licensee admits to self-abuse of drugs or alcohol and 

surrenders his or her license. That agreement is deferred by the agency unless 

or until the licensee commits a major violation, in which case it is revived and 
the license is surrendered. 

(11) Criteria that a licensee must meet in order to perition for return to 

practice on a full-time basis. 
(12) Criteria that a licensee must meet in order 10 petition for 

reinstatement of a full and unrestricted license. 

"(13) If a board uses a private-sector vendor that provides diversion 
services. standards for immediate reporting by the vendor to the board of any 

and all noncompliance with any term of the diversion contract or probation; 
standards for the vendor's approval process for providers or contractors that 

provide diversion services. Including, but not limited to, specimen collectors. 

group meeting facilitators. and worksite monitors; standards requiring the 
vendor to disapprove and discontinue the use of providers or contractors that 

fail to provide effective or timely diversion services; and standards for a 
licensee's termination from the program and referral to enforcement. 

(14) If a board uses a private sector vendor that provides diversion 
services, the extent to which licensee participation in that program shall be 

kept confidential from the public. 
(15) II a board uses a private sector vendor that provides diversion 

services, a schedule for external independent audits of the vendor' performance 
in adhering to the standards adopted by the committee. 

"(16) Measurable criteria and standards to determine whether each 
board' method of dealing with substance-abusing licensees protects patients 

from harm and is effective in assisting its licensees in recovering from substance 

abuse in the long term." (Emphasis added.) 

Thus, the Legislature has established in the Department of Consumer Affairs 
( hereafter department) the Substance Abuse Coordination Committee (subd. (2). Sec. 315. 

hereafter committee). The committee is comprised of the executive officers of each healing 

arts huard within the department." the State Board of Chiropractic Examiners, and the 

"The department's healing arts boards are those boards established under Division 2 

(commencing with Section 500) to license and regulate practitioners of the healing arts. Those 
boards include. among others. the Dental Board of California, the Medical Board of California. 
The Veterinary Medical Board. and the Board of Registered Nursing 
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Osteopathic Medical Board of California (hereafter. collectively. healing arts boards). and a 

designer of the State Department of Alcohol and Drug Programs (Ibid.). The Director of 
Consumer Affairs chairs the committee and is authorized to invite individuals or stakeholders 

who have particular expertise in the area of substance abuse to advise the committee (Ibid.). 

The committee is required to formulate uniform and specific standards in each of 

16 areas provided by the Legislature. but otherwise has discretion to adopt the uniform 
standards each healing arts board shall use in dealing with substance-abusing licensees 

(subd. (c). See. 315). The committee adopted its mitial set of uniform standards in April 
2010. and revised those initial standards as recently as April 2011.' Although the committee 

has adopted the uniform standards pursuant to its own procedures, it has yet to adopt those 
standards pursuant to the rulemaking procedures of the Administrative Procedure Act 
Ch. 3.5 (commencing with Sec. 11340), Pr. 1. Div. 3. Title 2. Gov. C.; hereafter APA). 

You have asked whether the committee is required to adopt the uniform standards 

pursuant to the rulemaking procedures of the APA. 
The APA establishes basic minimum procedural requirements for the adoption. 

amendment. or repeal of administrative regulations by state agencies (suhd. (al. Sec. 11346. 
Gov. C.). The APA is applicable to the exercise of any quasi-legislative power conferred by 

any statute (Ibid.). Quasi-legislative powers consist of the authority to make rules and 
regulations having the force and effect of law (California Advocates for Nursing Home Reform 
". Bonza (2003) 106 Cal.App.4ch 498. 517: hereafter California Advocates). The APA may not 

he superseded or modified by any subsequent legislation except to the extent that the 
legislation does so expressly (sund (a), Sec. 1 1346, Gov. C.). 

The term "regulation" is defined for purposes of the APA ro mean "every rule. 
regulation, order. or standard of general application or the amendment. supplement, or 
revision of any rule, regulation, order. or standard adopted by any state agency to implement, 
interpret, or make specific the law enforced or administered by it, or to govern its procedure 

(Sec. 1 1342.600. Gov. C.: emphasis added). The APA provides that a state agency shall not 

issue. utilize. enforce. or attempt to enforce any guideline, criterion. bulletin, manual. 
instruction, order, standard of general application, or other rule, which is a regulation under 
the APA, unless properly adopted under the procedures set forth in the APA, and the Office 
of Administrative Law is empowered to determine whether any such guideline. criterion. 

bulletin, manual, instruction, order. standard of general application. or other rule is a 
regulation under the APA (Sec. 11340.5. Gov. C.). 

In Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4ch $57, 571 (hereafter 

Fidewater). the California Supreme Court found as follows: 

' See hup:/ /www.dca.ca.gov/about_Jea/sicc/index.sheml jas of September 20. 
201 1). 
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A regulation subject to the APA thus has two principal identifying 
characteristics. (See Union of American Physicians & Dentists v. Kizer (1990) 223 

Cal.App.3d 490. 497 (272 Cal.Rptr. 896] [describing two-part rest of the 
Office of Administrative Law ].) First, the agency must intend its rule to apply 

generally. rather than in a specific case. The rule need not, however, apply 
universally: a rule applies generally so long as it declares how a certain class of 
cases will be decided. (Roch v. Department of Veterans Affairs (1980) 110 
(al.App.34 622, 630 (167 Cal.Rptr. 552).) Second. the rule must implement. 

interpret. or make specific the law enforced or administered by [the agency). 

or ... govern [the agency's] procedure. (Gov. Code. $ 11342, suhd. (g).)" 

If a policy or procedure falls within the definition of a "regulation" within the 
meaning of the APA, the adopting agency must comply with the procedures for formalizing 
the regulation. which include public norice and approval by the Office of Administrative Law 

(County of Butte v. Emergency Medical Services Authoray (2010) 187 Cal.App.4th 1175, 1200). 
The Office of Administrative Law is required to review all regulations adopted pursuant to 

the APA and to make its determinations according to specified standards that include, among 

other things. assessing the necessity for the regulation and the regulation's consistency with 

the agency's statutory obligation to implement a stature (subd. (a), Sec. 11349.1. Gov. C.). 
Applying these principles to the question presented, the uniform standards are 

subject to the rulemaking procedures of the APA if the following criteria are met: (1) 
Section 315 does not expressly preclude application of the APA, (2) the committee is a state 
agency under the APA. (3) the uniform standards are regulations subject to the APA. and (4) 

no exemption applies under the APA. 
With respect to the first criterion, Section 315 is silent on the application of the 

APA. Thus. Section 315 does not expressly preclude application of the APA, and the APA 

will apply to any regulation adopted under Section 315. 
We rurn next to the second criterion, and whether the committee is an "agency" 

for purposes of the APA. The word "agency" is defined, for purposes of the APA, by several 

separate provisions of law. For purposes of the rulemaking procedures of the APA. "agency" 
is defined to mean a state agency (Sec. 11342.520, Gov. C.). That reference to state agency is 

Befined elsewhere in the Government Code to include every state office. officer, department. 

division, bureau. hoard. and commission (subd. (a). Sec. 11000, Gov. C.). The APA does not 

apply to an agency in the judicial or legislative branch of the state government (subd. (1). 
See. 11340 9. Gov. C.). 

Along those lines, the APA is applicable to the exercise of any quasi-legislative 

Power conferred by any statute (sund. (2). Sec. 11346. Gov. C.). Quasi-legislative powers 
consist of the authority to make rules and regulations having the force and effect of law 
(California Advocates, supra, at p. 517). Thus, for purposes of our analysis. we think that an 
"agency" means any state office, officer. department, division, bureau, board, or commission 
that exercises quasi-legislative powers. 
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Here. the committee is a state office comprised of executive officers of the healing 
arts boards and the Director of Consumer Affairs. Although the Legislature has set forth 16 

areas in which the committee is required to adopt standards. the committee itself is required 

to exercise quasi-legislative powers and adopt uniform standards within those areas. Those 

standards shall have the force and effect of law. since the healing arts boards, as discussed 

more extensively below, are required to use the standards in dealing with substance abusing 

licensees and the standards are required to govern matters such as when a licensee is 

temporarily removed from practice or subject to drug testing or work monitoring (paras. (2), 
(4). and (7), subd. (c). See. 315). Accordingly. we think the committee is an agency to which 
the APA applies. 

As to the third criterion, two elements must be inet for the uniform standards at 

issue to be a regulation: they must apply generally and they must implement, interpret, or 
make specific a law enforced or administered by the agency or that governs its procedures 

(Indewater. supra. at p. 571; Sec. 11342.600. Gov. C.). Section 315 requires the committee to 
formulate uniform and specific standards in specified areas that cach healing arts board 

within the department shall use when dealing with substance-abusing licensees, whether or 

not the board chooses to have a formal diversion program. The uniform standards will not be 
limited in application to particular instances or individuals but, instead, will apply generally ro 

chose licensees. Further, under this statutory scheme. the uniform standards will implement 
Section 315 and will be enforced and administered by, and will govern the procedures of. each 

healing arra board that is a member of the committee. Thus, the uniform standards are, in our 

Flew, a regulation under the APA. 
Lastly. we turn to the fourth criterion. and whether the regulation is exempt from 

the APA. Certain policies and procedures are expressly exempted by stature from the 
requirement that they be adopted as regulations pursuant to the APA. In that regard. 
Section 11340.9 of the Government Code provides as follows: 

"11340.9. This chapter dues not apply to any of the following: 

"() An agency in the judicial or legislative branch of the state 
government. 

(b) A legal ruling of counsel issued by the Franchise Tax Board or State 
Board of Equalization. 

(! A form prescribed by a state agency or any instructions relating to 
the use of the form. but this provision is not a limitation on any requirement 

that a regulation be adopted pursuant to this chapter when one is needed to 
implement the law under which the form is issued 

"(J) A regulation that relates only to the internal management of the 
state agency. 

"(e) A regulation that establishes criteria or guidelines to be used by the 
staff of an agency in performing an audit. investigation, examination. or 

inspection, settling a commercial dispute. negotiating a commercial 
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arrangement, or in the defense. prosecution. or settlement of a case, if 
disclosure of the criteria or guidelines would do any of the following: 

(1) Enable a law violator to avoid detection. 

(2) Facilitate disregard of requirements imposed by law. 

(3) Give clearly improper advantage to a person who is in an adverse 
position to the state 

(1) A regulation that embodies the only legally tenable interpretation of a 

provision of law. 
"ig) A regulation that establishes or fixes rates. prices, or tariffs. 

(h) A regulation that relates to the use of public works, including streets 

and highways. when the effect of the regulation is indicated to the public by 
means of signs or signals or when the regulation determines uniform standards 

and specifications for official traffic control devices pursuant to Section 21400 
of the Vehicle Code. 

"(! A regulation that is directed to a specifically named person or to a 

group of persons and does not apply generally throughout the state." 

None of the exemptions contained in the APA can be reasonably construed ro 
apply to the committee or the uniform standards to be used by the healing arts boards. In 
addition. we are aware of no other applicable exemption. 

I'hus, because all four of the criteria are mer, it is our opinion that the Substance 

Abuse Coordination Committee is required to adopt the uniform standards pursuant to the 

rulemaking procedures under the Administrative Procedure Act (Ch. 3.5 (commencing with 
See. 11 340). Pr. 1. Div. 3. Title 2. Gov. C.). 

IHaving reached this conclusion. we next turn to whether the healing arts hoards 
are required to use the uniform standards if those standards are properly adopted. In 
addressing that question. we apply certain established rules of statutory construction. To 
ascertain the meaning of a statute. we begin with the language in which the statute is framed 

Leroy l' y. Workmen's Comp. Appeals Bad. (1974) 12 Cal. 3d 434, 438; Visalia School Dis. 
". Worker?' Comp. Appeals Bi. (1995) 40 Cal.App.4ch 1211. 12201. Significance should he 

given to every word, and construction making some words surplusage is to be avoided 
Lambert Steel Ce. . Helier Financial. Inc. (1993) 16 Cal.App.4ch 1034, 1040). In addition. 
"fleet should be given to statutes according to the usual. ordinary import of the language 

employed in framing them (DuBois e. Workers' Comp. Appeals Bu. (1993) 5 Cal.4th 382, 388). 

As set forth above. subdivision (c) ol Section 315 provides that "the committee 
shall formulate uniform and specific standards in each of the following areas that each healing 
arts board shall use in dealing with substance-abusing licensees. whether or nor a board 
Chooses to have a formal diversion program" (emphasis added). Section 19 provides that 

"shall" is mandatory and "may" is permissive. The word "may" is ordinarily construed as 
permissive, whereas the word "shall" is ordinarily construed as mandatory (Common Cause 
". Board of Supervisors (1989) 49 Cal. 3d 432. 443). 
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there. in Section 315, the Legislature uses the term "shall" rather than "may" in 

providing that each healing arts board 'shall use" the specific and uniform standards adopted 

by the committee when dealing with substance-abusing licensees. The Legislature uses the 

term "shall use" as compared to "shall consider." "may consider." or "may use." The 
Legislature's use of the term "shall" indicates that the healing arts boards are required to use 

the standards adopted by the committee rather than being provided the discretion to do so. 

Moreover, as employed in this context. the word "use" implies that the healing arts boards 

must implement and apply those standards rather than merely considering them. Finally. the 
use of the term "uniform" suggests that the Legislature intended each board to apply the same 
standards. If the healing arts boards were not required to use the standards as adopted by the 

committee. the standards employed by these boards would vary rather than being "uniform." 
Notwithstanding the plain meaning of Section 315. one could argue that the 

enactment of Section 315.4 indicates that the Legislature intended that implementation of 
the uniform standards by the boards be discretionary. Section 315.4. which was added by 

Senate Bill No. 1172 of the 2009-10 Regular Session (Ch. 517. Stats. 2010; hereafter 

5.B. 1172). provides that a healing arts board "may adopt regulations authorizing the board 

to order a licensee on probation or in a diversion program to cease practice for major 
violations and when the board orders a licensee to undergo a clinical diagnostic evaluation 

pursuant to the uniform and specific standards adopted and authorized under Section 315. 
Section 315.4 could be read to imply that a healing arts board is not required to implement 
those uniform standards because the board was given discretion to adopt the regulations that 

would allow that hoard to implement the standards, if necessary. 

It is a maxim of statutory construction that a stature is to be construed so as ro 

harmonize its various parts within the legislative purpose of the statute as a whole ( Wells 
". Marina Cuty Properties. Inc. (1981) 29 Cal.34 781. 788). As discussed above, we believe that 
the plain meaning of Section 315 requires the healing arts boards to implement the uniform 
standards adopted by the commutee. Thus. whether Section 315.4 indicates. to the contrary. 

that the Legislature intended the boards to have discretion in that regard depends upon 
whether there is a rational basis for harmonizing the two statutes. 

In harmonizing Sections 315 and 315.4, we nore that S.B. 1172 did not make any 

changes to Section 315, such as changing the term "shall" to "may" in subdivision (c) of 
Section 315 or deleting any subdivisions of Section 315. S.B. 1172 did not diminish the scope 

of the authority provided to the committee to adopt the uniform standards. In fact, the 
analysis of the Senate Committee on Business, Professions and Economic Development for 
5.B. 172, dated April 19. 2010 (hereafter committee analysis). describes the purpose of 
S.B. 1 172 and the enactment of Section 315.4, as follows: 

"The Author points out that pursuant to SB 1441 (Ridley. Thomas, Chapter 
545. Statutes of 2009). the DCA was required to adopt uniform guidelines on 

sixteen specific standards that would apply to substance abusing health care 

licensees, regardless of whether a board has a diversion program. Although 
most of the adopted guidelines do not need additional statutes for 
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implementation. there are a couple of changes that must be starutorily adopted 
to fully implement these standards. This bill seeks to provide the statutory 
authority to allow boards to order a licensee to cease practice if the licensee 
tests positive for any substance that is prohibited under the terms of the 
licensee's probation or diversion program. if a major violation is committed and 

while undergoing clinical diagnostic evaluation "(Committee analysis, at p. 4.) 

The committee analysis further provides that the purpose of S.B. 1172 was to 

grant specific authority to implement those standards and "provide for the full 
implementation of the Uniform Standards" (committee analysis. at p. ]]). The committee 
analysis at no time implies that the Legislature intended the Section 315 uniform standards ro 
be revised or repealed by S.B. 1172 or that. In enacting Section 315.4, the Legislature 
intended that the implementation of the uniform standards be subject to the discretion of 
each healing arts board. 

"Thus, in our view. Section 315.4 may be reasonably construed in a manner that 

harmonizes it with Section 315. Specifically. we think that the intent of the Legislature in 

enacting Section 315.4 was not to make the uniform standards discretionary but to "provide 

for the full implementation of the Uniform Standards" by providing the authority to adopt 
regulations where the Legislature believed that further statutory authority was needed. 

Accordingly, we think implementation by the various healing arts boards of the uniform 
standards adopted under Section 315 is mandatory. 

Although Section 105 and Division 2 (commencing with Section 500) authorize the 

healing arts boards to set standards and adopt regulations (see, for example. Sees. 1224, 1614. 
2018. 2531.95. 2615. 2715. 2854, 2930. 3025. 3510. and 3546). it is an axiom of statutory 

construction that a particular or specific provision takes precedence over a conflicting general 
provision (Sec 1859. C C.P. Agricultural Labor Relations Ba v. Superior Court (1976) 16 Cal. 34 392. 

420. app dom. Kobe v. Agrocultural Relations Bud. (1976) 429 U.S. 802. see also Sec. 3534. Ctv. C.). 

Thus in our view. the specific requirement under Section 315 that the uniform standards be 
adopted supersedes any general provision authorizing the boards to set standards and adopt 
regulations 
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Thus, it is our opinion that. if the uniform standards are properly adopted by the 

Substance Abuse Coordination Committee. the healing arts boards are required to 
implement them. 

Very truly yours. 

Diane F. Boyer-Vine 

Legislative Counsel 

By 
Lisa M. Plummer 

Deputy Legislative Counsel 

LMP:syl 
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Executive Summary 

Issues 

You asked us to review Legislative Counsel's letter of October 27, 2011, which rendered 
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was 
created by Business and Professions Code section 315 to formulate uniform standards for use 
by the healing arts boards to deal with substance-abusing licensees. Legislative Counsel opined 
that: 

(1) SACC was required to formally promulgate the uniform standards as regulations pursuant to 
the Administrative Procedures Act (APA), and 

(2) the healing arts boards are required to use such standards under Business and Professions 
Code sections 315. 

Summary of Responses 

With respect to question (1), we see things differently from Legislative Counsel, in two 
respects. 

First, we believe that SACC's adoption of uniform standards does not need to undergo the 
formal rule-making process under the APA. While other laws could potentially require the 
adoption of regulations when the standards are implemented by the boards (such as statutes 
governing particular boards or the APA's provisions applicable to disciplinary proceedings), we 
disagree that section 315 itself triggers the need to issue the uniform standards as regulations. 

Second, even assuming the uniform standards must be adopted as regulations, we disagree with 
Legislative Counsel's apparent assumption that SACC would issue the regulations under 
section 315. The legislative histories of the relevant laws and statutory authorities of the 
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individual boards indicate that the boards would issue the regulations to implement the uniform 
standards. 

As to question (2), we agree with Legislative Counsel that the healing arts boards must use the 
uniform standards under sections 315. A board cannot simply disregard a specific standard 
because it does not like the standard or because it believes that the standard is too cumbersome. 
However, some specific uniform standards themselves recognize a board's discretion whether 
to order a particular action in the first place. Thus, boards still retain authority to determine if 
they will undertake certain types of actions if permitted under a specific uniform standard. 

Statutory Background 

In 2008, SACC was legislatively established within the Department of Consumer Affairs to 
create uniform standards to be used by the healing arts boards when addressing licensees with 
substance abuse problems. (Bus. & Prof. Code, $ 315, subd. (a); Stats. 2008, ch. 548 
(SB 1441).) By January 1, 2010, SACC was required to "formulate uniform and specific 
standards" in 16 identified areas "that each healing arts board shall use in dealing with 
substance-abusing licensees, whether or not a board chooses to have a formal diversion 
program." (Id. at $ 315, subd. (c).) These 16 standards include requirements for: clinical 
diagnostic evaluation of licensees; the temporary removal of the licensee from practice for 
clinical diagnostic evaluation and any treatment, and criteria before being permitted to return to 
practice on a full-time or part-time basis; aspects of drug testing; whether inpatient, outpatient, 
or other type of treatment is necessary; worksite monitoring requirements and standards; 
consequences for major and minor violations; and criteria for a licensee to return to practice and 
petition for reinstatement of a full and unrestricted license. (Ibid.) SACC meetings to create 
these standards are subject to Bagley-Keene Act open meeting requirements. (/d. at subd. (b).) 

On March 3, 2009, SACC conducted its first public hearing, which included a discussion of an 
overview of the diversion programs, the importance of addressing substance abuse issues for 
health care professionals, and the impact of allowing health care professionals who are impaired 
to continue to practice. (Sen. Com. on Business, Professions, and Economic Development, 
Analysis of SB 1 172 (2010-201 1 Reg. Sess.), as amended April 12, 2010.) During this 
meeting, SACC members agreed to draft uniform guidelines for each of the standards, and 
during subsequent meetings, roundtable discussions were held on the draft uniform standards, 
including public comments. (Ibid.) In December 2009, the Department of Consumer Affairs 
adopted the uniform guidelines for each of the standards required by SB 1441. (Ibid.) These 
standards have subsequently been amended by SACC, and the current standards were issued in 
April of 2011. 

According to the author of SB 1441 (Ridley-Thomas), the intent of the legislation was to 
protect the public by ensuring that, at a minimum, a set of best practices or standards were 
adopted by health-care-related boards to deal with practitioners with alcohol or drug problems. 
[Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as 
amended June 16, 2008.) The legislation was also meant to ensure uniformity among the 
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standards established throughout the healing arts licensing boards under the Department of 
Consumer Affairs. (Ibid.) Specifically, the author explains: 

SB 1441 is not attempting to dictate to [ the health-related boards] 
how to run their diversion programs, but instead sets parameters 
for these boards. The following is true to all of these boards 
diversion programs: licensees suffer from alcohol or drug abuse 
problems, there is a potential threat to allowing licensees with 
substance abuse problems to continue to practice, actual harm is 
possible and, sadly, has happened. The failures of the Medical 
Board of California's (MBC) diversion program prove that there 
must be consistency when dealing with drug or alcohol issues of 
licensees. 

(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as 
amended June 16, 2008.) 

In the view of its author, "[this bill allows the boards to continue a measure of self-governance; 
the standards for dealing with substance-abusing licensees determined by the commission set a 
floor, and boards are permitted to establish regulations above these levels." (Ibid.) 

In 2010, additional legislation was enacted to further implement section 315. Specifically, it 
provided that the healing arts boards, as described in section 315 and with the exception of the 
Board of Registered Nursing, "may adopt regulations authorizing the board to order a licensee 
on probation or in a diversion program to cease practice for major violations and when the 
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and 
specific standards adopted and authorized under Section 315." (Bus. & Prof. Code, $ 315.4, 
subd. (a); Stats. 2010, ch. 517 (SB 1 172).) An order to cease practice does not require a formal 
hearing and does not constitute a disciplinary action. (Id. $ 315.4 subds. (b), (c).) 

According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary 
"because current law does not give boards the authority to order a cease practice." (Sen. Com. 
on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-201 1 Reg. 
Sess.), as amended April 12, 2010.) The author explains: 



Doreathea Johnson 

February 29, 2012 
Page 4 

Although most of the adopted guidelines do not need additional 
statutes for implementation, there are a few changes that must be 

statutorily adopted to fully implement these standards. [1] This 
bill seeks to provide the statutory authority to allow boards to 
order a licensee to cease practice if the licensee tests positive for 
any substance that is prohibited under the terms of the licensee's 
probation or diversion program, if a major violation is committed 
and while undergoing clinical diagnostic evaluation. [1] The 
ability of a board to order a licensee to cease practice under these 
circumstances provides a delicate balance to the inherent 
confidentiality of diversion programs. The protection of the 
public remains the top priority of boards when dealing with 
substance abusing licensees. 

Senate Third Reading, Analysis of SB 1 172 (2010-201 1 Reg. Sess.), as 
amended June 22, 2010.) 

Legal Analysis 

la. Section 315 should be construed as not requiring that the uniform standards 
be adopted as regulations. 

Legislative Counsel opined that SACC must adopt the uniform standards as regulations under 
section 315, because (1) the standards meet the definition of regulations, (2) none of the express 
exemptions under Government Code section 1 1340.9 remove them from the APA rule-making 
process, and (3) section 315 contains no express language precluding application of the 
rulemaking provisions of the APA. (October 27, 201 1 Letter, p. 5.) We have a different view 
on the threshold issue of whether the standards qualify as a regulation under section 315. 

Under the APA, a regulation is defined as "every rule, regulation, order, or standard of general 
application or the amendment, supplement, or revision of any rule, regulation, order, or 
standard adopted by any state agency to implement, interpret, or make specific the law enforced 
or administered by it, or to govern its procedure." (Gov. Code, $ 1 1342.600.) "No state agency 
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual, 
instruction, order, standard of general application, or other rule, which is a regulation as defined 
in Section 1 1342.600, unless [it has been adopted in compliance with the APA]." (Id. 
$ 1 1340.5, subd. (a).) This requirement cannot be superseded or modified by subsequent 
legislation, unless the statute does so expressly. (Id. $ 11346, subd. (a).) 

An agency standard subject to the APA has two identifying characteristics. First, the agency 
must intend its rule to apply generally, rather than in a specific case. Second, the rule must 
"implement, interpret, or make specific the law enforced or administered by [the agency], or . . . 

govern [the agency's] procedure." (Morning Star Co. v. State Bd. of Equalization (2006) 38 
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Cal.4th 324, 333, quoting Tidewater Marine Western, Inc. et al. v. Bradshaw (1996) 14 Cal.4th 
557, 571.) 

Whether a particular standard or rule is a regulation requiring APA compliance depends on the 
facts of each case, considering the rule in question, and the applicable statutory scheme. 

Generally speaking, courts tend to readily find the need for such compliance. We understand 
that certain healing arts boards have already adopted regulations incorporating the uniform 
standards. (See, e.g., Cal. Code Regs., tit. 16, $ 4147 [Board of Occupational Therapy].) This 
approach is understandable in light of the usually broad requirement that agency rules be 
adopted as regulations and, as noted below, may be required by other laws when they are 
implemented by the boards. Here, however, the wording and intent of section 315 indicate the 
Legislature did not intend that the initial act of formulating and adopting the uniform standards 
is within the purview of the formal APA rule-making process. 

"The fundamental rule of statutory construction is that the court should ascertain the intent of 
the Legislature so as to effectuate the purpose of the law." (Bodell Const. Co. v. Trustees of 
California State University (1998) 62 Cal.App.4th 1508, 1515.) In determining that intent, 
courts "first examine the words of the statute itself. Under the so-called 'plain meaning' rule, 
courts seek to give the words employed by the Legislature their usual and ordinary meaning. If 
the language of the statute is clear and unambiguous, there is no need for construction. 
However, the "plain meaning' rule does not prohibit a court from determining whether the 
literal meaning of a statute comports with its purpose. If the terms of the statute provide no 
definitive answer, then courts may resort to extrinsic sources, including the ostensibly objects to 
be achieved and the legislative history." (Ibid. [citations omitted].) Courts "must select the 
construction that comports most closely with the apparent intent of the Legislature, with a view 
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation 
that would lead to absurd consequences." (Ibid. [citation omitted].) "The legislative purpose 
will not be sacrificed to a literal construction of any part of the statute." (Ibid.) 

In Paleski v. State Department of Health Services (2006) 144 Cal.App.4th 713, the Court of 
Appeal applied these rules of statutory construction and found that the challenged agency 
criteria were not required to be adopted as regulations under the APA. (Id. at pp. 728-729.) in 
Paleski, plaintiff challenged an agency's criteria for the prescription of certain drugs because 
the department had not promulgated them in compliance with the APA. (Ibid.) The statute, 
however, expressly authorized the criteria to be effectuated by publishing them in a manual. 
(Ibid.) According to the court, the "necessary effect" of this language was that the Legislature 
did not intend for the broader notice procedure of the APA to apply when the agency issued the 
criteria. (Ibid.) 

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was 
legislatively established to create uniform standards to be used by the healing arts boards when 
addressing licensees with substance abuse problems. (Bus. & Prof. Code, $ 315, subd. (a).) 
The intent of the legislation was to protect the public and to ensure that minimum standards are 
met and to ensure uniformity among the standards established throughout the healing arts 
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licensing boards under the Department of Consumer affairs. (Assem. Com. on Business and 
Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In 
formulating these uniform standards, SACC was subject to the Bagley-Keene Act, which 
requires noticed public meetings. Many roundtable discussions were held on the draft uniform 
standards, including public vetting and public comments. In that way, the affected community 
learned about the standards and had the opportunity to comment. This is a prime requirement 
and purpose of the APA rule-making process (see Gov. Code, $ 1 1343 er seq.), but it has 
already been fulfilled by the procedures set forth in section 315. To now require SACC to 
repeat that process by promulgateng the standards as regulations would make little sense and be 
duplicative. 

Nor does the process for the formulation of the standards set forth in section 315 comport with 
the other purposes and procedures of the APA. During the APA rule-making process, an 
agency must provide various reasons, justifications, analyses, and supporting evidence for the 
proposed regulation. (Gov. Code, $ 1 1346.2.) Those provisions and other provisions of the 
APA are intended to address the proliferation, content, and effect of regulations proposed by 
administrative agencies. (/d. $$ 1 1340, 11340.1.) Here, the agency is not proposing to adopt 
the uniform standards. The Legislature has required that the standards adopted by SACC, be 
uniform, and be used by the boards. Given this statutory mandate that they be implemented, 
subjecting the uniform standards to substantive review under the APA again makes little sense.' 

1b. The SACC would not be the rule-making entity, even if the uniform standards 
would have to be adopted as regulations. 

Even assuming that APA compliance was required under section 315, it is doubtful that SACC 
would carry the responsibility to adopt regulations. The second component of a regulation 
requires that the rule must "implement, interpret, or make specific the law enforced or 
administered by [the agency], or . . . govern [the agency's] procedure." (Morning Star Co., 
supra, 38 Cal.4th at p. 333.) Here, SACC was mandated to create the uniform standards to be 
used by separate boards; the SACC's creation of the uniform standards does not implement, 

Even though the standards do not have to be promulgated as regulations by SACC under 
section 315, this does not mean that certain regulations would not arguably be required on the 
part of some or all of the boards under other statutory schemes, such as the laws applicable to a 
particular board or the APA's provisions on quasi-adjudicatory proceedings. This type of 
analysis would require a fact specific, case-by-case study of each board's practices and its 
regulatory scheme and may include consideration of: (1) whether a board's statutory authority 
requires the adoption of regulations related to actions against substance-abusing licensees, (2) 
whether current regulations conflict with the standards, and (3) whether in an administrative 
adjudicationsetting, the standards are considered "penalties" and thus must be adopted as 
regulations under section 1 1425.50, subdivision (e), of the Government Code. 
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interpret, or make any law more specific. (Bus. & Prof. Code, $ 315, subds. (a), (c).) The only 
express statutory role of the SACC is to determine the uniform standards in the first place.-

The boards are then required to use and apply the standards and have much clearer authority to 
adopt regulations. "Each of the boards [ within the Department of Consumer Affairs] exists as a 
separate unit, and has the function of setting standards, holding meetings, and setting dates 
thereof, preparing and conducting examinations, passing upon applicants, conducting 
investigations of violations of laws under its jurisdiction, issuing citations and hold hearings for 
the revocation of licenses, and the imposing of penalties following such hearings, in so far as 

these powers are given by statute to each respective board." (Bus. & Prof. Code, $ 108.) 

The legislative history for section 315 also supports this conclusion. According to its author, 
section 315 was adopted to protect the public by ensuring that, at a minimum, a set of best 
practices or standards were adopted by health care related boards to deal with practitioners 
with alcohol or drug problems. (Assem. Com. on Business and Professions, Analysis of SB 
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.)' Practically 
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft 
regulations applicable to all boards, given that they are unique and deal with different subject 
areas, unless such regulations were adopted wholesale, on a one-size-fits-all basis. As 
explained below, while the healing arts boards must use the standards, they only have to use the 
ones that apply to their procedures. 

Thus, while section 315 does not require regulations to initially adopt the standards, the boards 
(and not SACC) would more reasonably be tasked with this responsibility. 

2. The healing arts boards must use the uniform standards to the extent that they 
apply. 

The original language of section 315 is clear that the standards must be used. (Bus. & Prof. 
Code, $ 315, subd. (a) ["uniform standards that will be used by healing arts boards"], subd. (b) 
["uniform standards . . . that each healing arts board shall use in dealing with substance-abusing 
licenses"].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. & 
Prof. Code, $ 315.4) somehow made these uniform standards discretionary. We agree with 

The SACC is a committee formed by various executive officers of healing arts boards and 
other public officials formed within the Department of Consumer Affairs. (Bus. & Prof. Code, 
$ 315, subds. (a).) 
As discussed shortly, the legislative history for follow-up legislation similarly explains that its 

purpose was to provide statutory authority for some healing arts boards to issue regulations to 
implement certain of the uniform standards. (Sen. Com. on Business, Professions, and 
Economic Development. Analysis of SB 1 172 (2010-201 1 Reg. Sess.), as amended April 12, 
2010.) 
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Legislative Counsel's conclusion that section 315.4 did not make the uniform standards 
optional. (Oct. 27, 201 1, Letter, p. 9.) 

Section 315.4 was enacted two years after section 315, and provides that that the healing arts 
boards, as described in section 315 and with the exception of the Board of Registered Nursing, 
"may adopt regulations authorizing the board to order a licensee on probation or in a diversion 
program to cease practice for major violations and when the board orders a licensee to undergo 
a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and 
authorized under Section 315." (Bus. & Prof. Code, $ 315.4, subd. (a); Stats. 2010, ch. 517, 
(SB 1172).) If a board adopts such regulations, there is nothing to indicate that use of uniform 
standards created under section 315 is optional. Such an interpretation would be contrary to the 
legislative intent. Section 314.5 was enacted for the limited purpose to give boards the 
authority to order a licensee to cease practice, as this was not provided for in section 315. (Sen. 
Com. on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011 
Reg. Sess.), as amended April 12, 2010.) By no means was the intent to transform the 
mandatory uniform standards of section 315 into optional suggestions. As the author explains: 

Although most of the adopted guidelines do not need additional 
statutes for implementation, there are a few changes that must be 
statutorily adopted to fully implement these standards. []] This 
bill seeks to provide the statutory authority to allow boards to 
order a licensee to cease practice if the licensee tests positive for 
any substance that is prohibited under the terms of the licensee's 
probation or diversion program, if a major violation is committed 
and while undergoing clinical diagnostic evaluation 

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended June 22, 
2010.) 

In addition, some specific uniform standards themselves recognize a board's discretion whether 
to order a particular action in the first place. (See e.g. Uniform Standard # 1 ["If a healing arts 
board orders a licensee . . . to undergo a clinical diagnosis evaluation, the following applies: ... 
'].) The standards must be applied, however, if a board undertakes a particular practice or 

orders an action covered by the standards. A determination regarding a board's specific 
application (or not) of certain uniform standards would have to be based on a fact specific, case-
by-case review of each board and its regulatory scheme. However, once a board implements a 
procedure covered by the uniform standards, it cannot disregard the applicable uniform standard 
because it disagrees with the standard's substance. 

Conclusion 

For the reasons stated above, in our view, section 315 can be read to preclude the necessity to 
adopt regulations when the uniform standards are issued initially. And even if regulations were 
required under section 315, SACC would not be tasked with this responsibility. We also 
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believe that the healing arts boards must use the uniform standards where an agency undertakes 
an action covered by the standards. 

Please feel free to contact me if you have any questions or would like to discuss the above. 

:KAL 

cc: Peter K. Southworth, Supervising Deputy Attorney General 
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