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CMA vs. the right to know 

f 

A cting in a case brought by the Califor
nia Medical Association, Sacramento 

Superior Court Judge Ronald Robie has is
sued a preliminary injunction barring the 
state medical board from telling consumers 
when. it has forwarded a physician's mal
practice case to the attorney general for dis
ciplina,ry action. Robie's ruling puts the 
board in the untenable position of concealing 
vital information that could impact the pub
lic health and welfare. The board has decid
ed to fight the preliminary injunction in a 
full hearing, and it should. 

Under new rules recently adopted by the 
California Medical Board, consumers who 
call board offices will be told if a physician is 
a convicted felon, has been disciplined by a 
medical board, has lost a malpractice case 
involving a judgment of $30,000 or more, or 
whether tbe doctor faces possible disciplin
ary action by the attorney general. Robie up
held all but the last in this list of new rules. 

The CMA, which represents 33,000 of the 
state's 76,841 physicians, argues that to tell 
consumers when the medical board has for
warded· a case to the attorney general - but 
before the attorney general has issued a for
mal accusation - violates the privacy and 
due-process rights of physicians. Robie 
agrees, calling the referral to the attorney 
general "much like an arrest without a con
viction." But arrests are also subject to pub
lic disclosure and, where the risk of further 
offenses is substantial, justify pretrial de
tention. "Public disclosure of disciplinary 
proceedings not yet resolved," Robie contin
ues, "is not a substitute for prompt evalua
tion of complaints, prompt decisions by the 
attorney general ... and timely imposition 
of discipline." 

B ut the ruling fails to. take into account 
how difficult and time consuming it is 

to discipline doctors or to yank their li
censes. Even in emergency cases, where a 
physician's actions are considered an imme
diate threat to public health and welfare, oh-

taining an interim license suspension can 
take a week to 10 days, during which time a 
physician can continue to, see patients and 
during which the board - if the CMA wins 
its suit - would be barred from telling the 
public what it knows .. 

In other cases, parents who call the medi
cal board to check on a physician scheduled 
to operate on their child could not be told 
that the physician botched a similar proce
dure so badly that the case has been referred 
to the attorney general for possible ,license 

· revocation. Whatever doctors stand to gain 
in privacy is outweighed by what patients 
lose in protection against sloppy practice. 

S ome 600 cases of malpractice were in
vestigated by the California medical 

board last year and forwarded to the attor
ney general; 98 percent ended in disciplin
ary action. In one-third, the physicians' li
censes were revoked. In the other two
thirds, practice was limited in some way. 

Any case that's forwarded to the attorney 
general has already been investigated by 
medical experts with the board, by two out
side experts and reviewed by the board it
self, a process that can take six months. Not 
until the board has deemed the alleged mal
practice serious enough to warrant formal 
disciplinary action is the case forwarded to 
the attorney general. It's at this point that 
the board wants to inform the public. 

The CMA demands still further delays. It 
wants the board' to wait until· the attorney 
general has reviewed the case and issued a 
formal accusation, a process that takes, on 
average, another 9½ months. During thi.s 
time, the agency that is supposed to protect 
consumers would be barred from telling the 
public what it knows, 

For ·years the state board was a captive of 
the physicians' lobby. Under its new execu
tive director, D.ixon Arnett, it has taken bold 
action to prote~t and inform consumers. The 
CMA lawsuit threatens that effort .. 
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